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DISCOVERY UNDER THE JUDICATURE 
ACTS, 1873, 1875." 


Part II. 


AVING already sufficiently considered how and why the com- 
mon-law system of pleading differs from that of the civil and 

canon law, it remains to inquire how the peculiarities of the former 
affect the subject of discovery. The inquiry is embarrassed by what 
may be termed the modern degeneracy of the common-law system. 
If the question could be limited to the period of time when that 
system was still in its full vigor, the answer would be easy. First, 
it would be clear that neither party would be entitled to any dis- 
covery until the pleadings were finished, for until then it could 
not be known what discovery would be needed, nor even whether 
any would be needed. Secondly, the question what discovery would 
be needed, and what, therefore, the parties respectively would be 
entitled to, would depend, not upon the allegations made in the 
respective pleadings, or any of them, but upon the question on 
which the parties were at issue, and therefore the amount needed 
would be small in comparison with the amount needed in the civil 
and canon law. Thirdly, discovery would not be needed for the 
purpose of eliminating the uncontroverted facts, as that would be 
sufficiently done by the pleadings. Fourthly, as the question to 





1 Continued from page 157. 
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be tried would be as to the truth of a matter alleged by one of 
the parties, and indispensable to his case or defence, and upon a 
denial of which the other party was willing to rest the entire case, 
it would seldom be worth the while of either of the parties to 
attempt to prove by discovery anything which he could prove by 
witnesses. 

What then was the effect of the relaxation which the system 
gradually underwent? Perhaps that question can best be answered 
by first asking what would have been the effect upon discovery of 
a complete abrogation of the rule against pleading double; for the 
answer to that question is easy. There would then be no compul- 
sion upon either party to admit (by not denying) the truth of any- 
thing alleged by his adversary; and, as litigants do not as a rule 
(any more than military commanders) do anything voluntarily 
to help their adversaries, it ‘must be assumed that, in the case 
supposed, everything alleged by either of the parties would be 
denied by the other. Therefore, as regards the amount of proof 
which would be required from the parties respectively (and there- 
fore as regards discovery), the abrogation of the rule against 
pleading double would be the abrogation of everything peculiar to 
the common-law system, and the parties would be left in the same 
position as in the civil and canon law, i. e., each of them would have 
to prove everything alleged by him. What then would be the effect 
upon discovery of any partial abrogation of the rule against plead- 
ing double? It would depend upon the degree in which the partial 
abrogation left each party free to deny everything alleged by his 
adversary. It should be observed, however, that neither a partial 
nor a total abrogation of the rule would enable any one to say with 
certainty, in any given case, how much or what discovery would be 
needed, until the pleadings were finished; for no one could say 
with certainty that each of the parties would deny everything that 
he was free to deny, nor whether or to what extent any restraint 
which might still remain would be sufficient to prevent a denial. 

Would the partial or total abrogation of the rule against plead- 
ing double affect the time at which the parties respectively would 
be entitled to discovery ? It would still be true that each material 
and issuable allegation would be constructively admitted, unless it 
was separately traversed, and that upon each traverse an issue would 
arise. If, therefore, a defendant pleaded both affirmatively and 
negatively to the plaintiff's declaration, while the pleadings would 
continue in respect to the affirmative plea, they would cease, and 
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the parties would be at issue, in respect to each traverse. In short, 
a necessary consequence of the defendant’s pleading both affirma- 
tively and negatively would be that there would be at least two 
issues to be tried, and that they would arise at different times; 
and of course the same thing would be true in case of an affirma- 
tive and negative answer to any pleading subsequent to the decla- 
ration. Moreover, upon strict principle, it would seem to be clear 
that, whenever there are two or more issues in an action, the 
parties are respectively entitled to discovery upon each issue as 
soon as it arises, 

We now at length reach the subject of discovery in tke Court 
of Chancery. It has been already stated that the system of plead- 
ing used in that court was a borrowed one, and that the Court of 
Chancery was indebted for it partly to the ecclesiastical courts and 
partly to the common law ; and it may now be added that, in its 
original form, the system was borrowed entirely from the ecclesi- 
astical courts, and that the only parts of it which were borrowed 
from the common law (namely, pleas and demurrers) came in at a 
later date, and did not affect or interfere with the operation of the 
original system otherwise than by suspending it whenever they 
were employed. 

Accordingly, the original system consisted entirely of a series 
of affirmative pleadings, and of course there were no constructive 
admissions. Soon, however, it underwent an alteration in form, 
which greatly changed its outward aspect. In the civil and canon 
law, as has been seen, the pleadings were, during their progress, 
under the constant supervision and control of the court, and if the 
Court of Chancery had borrowed this feature of the civil and 
canon law procedure, the change just referred to would in all 
probability never have taken place. Instead, however, it adopted 
the common-law practice of leaving the parties to conduct their 
pleadings out of court and in their own way; and yet it had none 
of the machinery necessary to make such a practice workable. 
Accordingly, what ought to have been anticipated happened, 
namely, that the pleadings degenerated into a war of words, in 
which of course neither party was willing to acknowledge defeat 
by being the first to leave the field. 

The court, however, extricated itself from this difficulty in a 
manner which went far to redeem it from the discredit which had 
been incurred by falling into it, namely, by requiring each party to 
tell his entire story in a single pleading, i.e., by requiring the 
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plaintiff to insert his replication, etc., in his bill, and the defend- 
ant to insert his rejoinder, etc., in his answer. As, however, a 
plaintiff would frequently not be able to foresee what defence the 
defendant would set up, he could scarcely be required to insert his 
replication in his bill in the first instance; and accordingly he was 
given great facility for amending his bill when the answer came in. 
Moreover, if a plaintiff amended his bill, either by changing the 
statement of his case or by inserting a replication to the defence 
set up in the defendant’s answer, of course the defendant must 
have an opportunity to meet such new matter. He could not, how- 
ever (for a reason which will appear presently), amend his answer, 
and he was therefore permitted instead to file a further answer. 

How then was the subject of discovery managed? In the 
ecclesiastical courts, as has been seen, each successive pleading 
contained within itself positions and articles, — the former for the 
adverse party to answer by way of discovery and the latter for 
witnesses to answer ; and accordingly, when a party answered the 
positions contained in any pleading of the adverse party, he was 
said to answer the pleading itself. So also in the Court of Chan- 
cery, the defendant was required to answer, by way of discovery, 
not interrogatories, but the bill itself ; and hence it became neces- 
sary for plaintiffs, if they would sift the consciences of defendants 
thoroughly, to insert positions (i. e., charges of evidence) in their 
bills. Still, this “foreign” mode of extracting information seems 
never to have become fully naturalized in the Court of Chancery ; 
for plaintiffs were permitted also to insert interrogatories in their 
bills, and it was the constant practice to do so; and although in 
theory it was the allegations and charges, and not the interroga~ 
tories, that the defendant was required to answer, and hence an 
interrogatory unsupported by a charge might be disregarded, yet 
this theory was constantly weakening, and there was a constantly 
increasing tendency to lose sight of it, and to treat the interroga- 
tories as the thing to be answered.! 





1 In the first Report of the Chancery Commission of 1850, dated January 27, 1852, 
p- 5, it is said: ‘‘ With a view to discovery, the Bill contains what is called the interro- 
gating part, in which every statement and charge is converted into a series of questions 
framed on the principle that the defendant may possibly be a dishonest defendant, dis- 
posed to answer evasively, and, therefore, suggesting modifications of the statement or 
charge. For example, if the statement be of a deed bearing a certain date, and made 
between and executed by certain parties, in certain words, or to a certain effect, the 
questions would be whether such a deed of that date or some other and what date, was 
not made between and executed by such parties, or some, and which of them, or some 
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In the civil and canon law there was of course no danger what- 
ever of mistaking the answers of a party by way of discovery for a 
pleading, for neither the positions answered nor the answers to 
them had any connection with any pleading. In the ecclesiastical 
courts there was perhaps some danger of this, for, as positions were 
incorporated with pleadings, it would have been an easy step to 
incorporate also into one document the answer to a pleading as a 
pleading, and the answers to it in the quality of positions; but, in 
fact, this step was never taken, and the two things always remained 
perfectly distinct. In the Court of Chancery, however, there was 
unfortunately no distinction made between an answer by way of 
discovery and an answer by way of defence. Both were, therefore, 
contained in one document, namely, the answer to the bill, — 
which, therefore, contained, not only the defendant’s entire series 
of pleadings, but also his answers by way of discovery to the 
plaintiff’s entire series of pleadings contained in the bill; and 
yet there was nothing whatever in the form of such answer 
to apprise one that it contained these different and discordant 
elements. 

As a plaintiff often had occasion to amend his bill, on the com- 
ing in of the defendant’s answer, in order to meet a defence set 
up in the answer, so he often had occasion to do so for the purpose 
of changing the statement of his case or his prayer for relief, or for 
the purpose of changing or adding to his charges of evidence. 
He would wish to do the former, because of the new light which 
the answer had thrown upon the case; and he would wish to 
do the latter, because he was not satisfied with the discovery 
already obtained, and therefore wished to sift the defendant’s 





other, and what parties, in such words, or to such effect, or in some other and what 
words, or to some other and what effect.” In Faulder v. Stuart, 11 Ves. 296, Lord 
Eldon said (p. 301) : “ Is there such acharge in the billas to the payment of the consid- 
eration as entitles the plaintiff to an answer, not only whether it was paid, but as to all 
the circumstances, when, where, etc.? I have always understood that general charge 
enabled you to put all questions upon it that are material to make out whether it was 
paid; and it is not necessary to load the bill by adding to the general charge that it 
was not paid, that so it would appear if the defendant would set forth when, where, 
etc. The old rule was, that making that substantive charge you may, in the latter part 
of the bill, ask all questions that go to prove or disprove the truth of the fact so 
stated.” It seems, therefore, that, while every interrogatory had to be founded upon 
a eharge, yet a charge and an interrogatory founded upon it might be so drawn that 
the interrogatory would amplify the charge, and so render an answer to the charge 
alone insufficient. In this way, therefore, a defendant might be compelled to answer 
interrogatories. 
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conscience further. It should be also observed that a bill never 
lost or changed its identity by amendment, and never ceased to be, 
at least in legal contemplation, a single document. However often 
and however much a bill might be amended, it always remained 
the original bill as amended. An answer, therefore, was never 
superseded by a subsequent amendment of the bill, but, on the 
other hand, it would generally be rendered insufficient in point of 
discovery, and frequently it would be rendered inadequate to the 
defendant’s needs as a pleading. How then could the defendant 
be compelled to give the further discovery required by the plaintiff, 
and how could he exercise the right of making the answer as a 
pleading what he desired it to be? He could not amend the 
answer because, having been sworn to, it must not be tampered 
with. What the defendant, therefore, did was to file a further 
answer, giving such further discovery as was necessary, and 
making such changes in the first answer as a pleading as he de- 
sired to make. Moreover, the first answer and all further answers 
were filed together, and all constituted in law but one answer to 
the one bill. 

If, on the coming in of an answer, the plaintiff thought it in- 
sufficient, i. e., that it was not a full answer to his bill in point of 
discovery, he excepted to it in writing, i. e., pointed out what 
parts of the bill were not sufficiently answered, and thereupon 
the question of the sufficiency of the answer was decided, first 
by a Master, and then by the court (if necessary) on appeal. If 
it was decided that the answer was insufficient, the defendant was 
required to file a further answer, and so on till the bill was fully 
answered. This was therefore another, and a frequent, occasion 
for filing a further answer. 

What if a bill contained allegations and charges which the de- 
fendant was not bound to answer? In the civil and canon law 
positions which the adverse party was not bound to answer ought 
not to be filed, and therefore the proper time for taking such an 
objection to positions was when they were offered to be filed. 
In the Court of Chancery, however, a defendant would not be en- 
titled to have matter struck out of a bill merely because he was 
not bound to answer it, and therefore his proper mode of raising 
the objection was by refusing to answer, and stating in the 
answer his reasons for so refusing ; and then the question would 
be tried on exceptions to the answer for insufficiency. If the 
reason why the defendant was not bound to answer did not appear 
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on the face of the bill, and so required to be proved, the defend- 
ant’s course was to state in the answer the facts necessary to prove 
the existence of such reason, and whatever he said on that subject 
was conclusive against the plaintiff. 

If an answer was insufficient, the plaintiff must at his peril 
except to it within the time prescribed for that purpose, and before 
taking any other step in the cause, for,if he failed to do so, he 
would be precluded from saying afterwards that the answer was 
insufficient ; and, moreover, he would have to bring his cause to a 
hearing with no other discovery than what such insufficient answer 
contained, as he had let slip the only opportunity of supplying 
its deficiencies. 

A plaintiff was entitled to obtain by answer to his bill, not only 
such discovery as he would have occasion to use at or before the 
first hearing of the cause, but also all such as he would have occa- 
sion to use after the first hearing, and especially in the Master’s 
office. If, e. g., a bill was one which would require the taking of 
an account, the plaintiff was entitled, if he made the necessary 
charges, to any discovery which he could use on the taking of 
such account, though it was certain that the account would be 
taken after the first hearing, namely, in the Master’s office, and 
under and pursuant to the decree made at the first hearing. At 
the same time, this was not the plaintiff's only opportunity of 
obtaining such discovery, for he could also obtain it when he got 
into the Master’s office, though in a different mode, namely, by 
filing interrogatories with the Master, and requiring the defendant 
to answer them. 

A very important part of the discovery obtained by a plaintiff in 
equity consisted of the contents of documents in the defendant’s 
possession ; and for the purpose of obtaining such discovery, it 
was necessary for the plaintiff to insert in his bill a charge of 
documents, i. e., a charge that the defendant had documents in his 
possession or under his control which contained evidence in the 
plaintiff's favor; and this charge the defendant was of course 
bound to answer. If he admitted that he had such documents, he 
was required to make and annex to his answer a schedule of them, 
with such a description of each as would serve completely to iden- 
tify it. If he claimed, as to any of the documents, that he was not 
bound to produce them, notwithstanding that they contained evi- 
dence in the plaintiff's favor, he stated in his answer that he 
objected to producing them, giving his reasons, and also stating 
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such facts as he thought sufficient to prove that these reasons 
existed, if they did not appear on the face of the bill; and as to 
the facts so stated the answer was conclusive. 

When the answer came in, the first question for the plaintiff to 
consider was whether the charge of documents was fully answered, 
and then whether the description of such documents as the defend- 
ant admitted to be in his possession, if any, was sufficient; and if 
the answer was insufficient in either of these respects, the plaintiff 
must except to it, and follow up the exceptions to their final results 
before taking any other step. 

If the answer was not open to exception, and yet the plaintiff 
was not satisfied with it, and believed that the defendant had 
documents to which he was entitled, but which the defendant had 
not admitted to be in his possession, the plaintiff's only course was 
to amend his bill by making the charge of documents more 
specific, and entering into such details as either his knowledge or 
his imagination could suggest, and so require a further answer. 
The plaintiff was never permitted to produce affidavits, either to 
falsify the defendant’s answer, or to prove that the defendant had 
documents to which the plaintiff was entitled ; — not to falsify the 
defendant's answer, for that would not enable the plaintiff to get a 
better answer, and his proper remedy was to have the defendant 
indicted for perjury ;— not to prove that the defendant had docu- 
ments to which the plaintiff was entitled, for that could be proved 
by the defendant’s answer alone. 

When the plaintiff had got the best answer as to documents that 
he could get, the next question for him to consider was, whether 
he was entitled to production. If he thought he was, he applied 
for an order for production, whereupon the court heard an argu- 
ment upon the question whether such an order ought to be made, 
the question depending entirely upon what was contained in the 
answer. 

If the plaintiff was entitled to have certain documents produced, 
it did not follow that the production should extend to the entire 
contents of such documents, for the plaintiff was entitled to so 
much only as was material to his case. In case of books of ac- 
count, in particular, it would often happen that a few entries only 
were of any concern to the plaintiff. Whenever, therefore, por- 
tions of any document contained nothing to which the plaintiff 
was entitled, the defendant could seal up all such portions, an- 
nexing to the document an affidavit stating that the portions 
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sealed up contained nothing relevant to the plaintiff’s case. 
This, as the writer believes, was the only instance in which, by 
the practice of the Court of Chancery, a right to discovery was 
allowed to depend upon an affidavit ; and, indeed, the affidavit in 
this instance was considered as a part of the answer. 

If a bill was clearly bad on its face (i. e., if, assuming every- 
thing stated in the bill to be true, the plaintiff would clearly be 
entitled to no relief), the defendant ought not to be required to 
answer it by way of discovery ; and yet it was not obvious how he 
could secure an exemption from answering it, as the question upon 
which the right of exemption depended could not regularly be de- 
cided until the hearing of the cause. In the ecclesiastical courts 
this difficulty could not arise, for, if a pleading were clearly bad, 
the adverse party could (as has been seen) procure its rejection 
by the court; but in the Court of Chancery a plaintiff was en- 
titled to file any bill which his counsel would sign. To meet 
this difficulty, therefore, demurrers were borrowed from the com- 
mon law. They were not borrowed, however, with all their con- 
sequences. The most important consequences of a demurrer at 
common law depended upon the principle of constructive admis- 
sions, and that principle was not borrowed at al] with demurrers. 
In consequence of that principle, a demurrer at common law raised 
the question which of the parties was entitled to judgment upon 
the facts stated in the pleadings, and constructively admitted by 
the parties respectively to be true, — whereas, in the absence of 
that principle, a demurrer in the Court of Chancery merely raised 
the question whether, assuming the statements in the bill to be 
true, such legal consequences followed from them that the defend- 
ant ought to be required to answer them by way of discovery. 
Accordingly, the only consequence which followed from a decision 
upon a demurrer in the Court of Chancery was that the defendant 
was or was not bound to answer the bill. If the decision was in 
favor of the bill, an order was made overruling the demurrer, and 
the defendant was then required to answer, just as if no demurrer 
had been interposed. If the decision was against the bill, an order 
was made allowing the demurrer, and then the plaintiff could obtain 
no answer to the bill, unless he amended it, and without an answer 
he could take no further step in the suit. 

Was it a good reason for not requiring a defendant to answer a 
bill by way of discovery, that his answer had set up a good affirma- 
tive defence to the bill, and therefore the discovery would be use- 

29 
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less? No, clearly not; for, first, it would still be necessary for the 
plaintiff to prove his bill before the defendant could be called upon 
to prove his affirmative defence; secondly, it could not be known 
that the defendant would be able to prove his affirmative defence, 
and, if he failed to prove it, the plaintiff would of course be en- 
titled to a decree upon proving his bill. It is, however, equally 
clear that a defendant to an action at law, who pleaded by way of 
confession and avoidance only, would not have to give discovery as 
to any of the traversable facts alleged in the declaration, as none of 
those facts would, under any circumstances, have to be proved, 
they all being constructively admitted to be true. Moreover, it was 
at least a fair question whether it would not be conducive to justice 
to give to a defendant in the Court of Chancery the option of ad- 
mitting constructively (i.e., by not denying them) those allegations 
in the bill upon which the equity! of the bill depended, instead of 
answering the bill by way of discovery. At all events, this ques- 
tion was raised by those who presided in the Court of Chancery, 
and they answered it in the affirmative ; and, for the purpose of 
affording to defendants such an option, pleas were borrowed from 
the common law, and defendants were given the option of defend- 
ing by an answer or by a plea. As, however, the principle of con- 
structive admissions was not borrowed at all with demurrers, so it 
was borrowed only in part with pleas; for unless and until a plain- 
tiff took issue upon a plea, it had only the effect of a demurrer. 
Like a demurrer, it had to be set down by the defendant for argu- 
ment immediately on being filed, and as upon the argument ofa 
demurrer the question was whether the bill was good upon its face, 
so upon the argument of a plea the question was whether the plea 
was good upon its face. If the decision was against the plea, an 
order was made overruling it, and then the defendant had to answer, 
just as if he had not pleaded at all. If the decision was in favor of 
the plea, an order was made allowing it; and then the plaintiff had 
no choice but either to take issue upon the plea, or to abandon 
the suit. If he did the former, then the pleadings were at an end, 
and the cause was ready for the taking of testimony, and from that 
moment all the facts alleged in the bill which were necessary to its 
support stood admitted, and the only question to be tried was 
whether or not the plea was true; and as to that, of course the 





1 The allegations in a bill upon which the equity of the bill depends correspond to 
the issuable or traversable allegations in a declaration. See supra, p. 149, note. 
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defendant had the burden. At the hearing, if the plea was proved, 
the defendant won the suit, and the bill was dismissed. If the plea 
failed of proof, a decree was made upon the facts admitted by the 
defendant, declaring the plaintiff to be entitled to relief, and refer- 
ring the cause to a Master to ascertain and report the kind and 
amount of relief to which the plaintiff was entitled. On the refer- 
ence, as the plaintiff would have the burden, he would be entitled 
to discovery, and he would obtain it by filing interrogatories with 
the Master, and requiring the defendant to answer them. 

It has been assumed that the plea was affirmative ; but the prin- 
ciples applicable to a negative plea were the same, subject to these 
differences ; namely, that, upon a negative plea, the defendant’s con- 
structive admissions were limited to facts not denied by the plea; 
that the contest was not upon new facts alleged by the defendant, 
but upon a fact alleged in the bill and denied by the plea, and as 
to which, therefore, the plaintiff was entitled to discovery, notwith- 
standing the plea; and that the plea therefore required the sup- 
port of an answer. It must not be supposed, however, that an 
affirmative plea always protected the defendant from answering the 
bill at all by way of discovery; for the bill might contain an affirm- 
ative replication to the defence set up by the plea, or it might con- 
tain charges of evidence in disproof of the plea, and in either case 
(unless, indeed, in the first case, the affirmative replication was 
constructively admitted by an affirmative rejoinder) the plea would 
require the support of an answer as to the replication or the charges 
of evidence. It would seem also that upon principle every plea 
required the support of an answer as to any allegations or charges 
in the bill which constituted no part of its equity, but which af- 
fected merely the amount or kind of relief to which the plaintiff 
would be entitled, since there was no constructive admission of 
any such allegations or charges, and therefore as to them it was 
immaterial whether the defence was by plea or by answer. This 
view, however, was never adopted by the Court of Chancery. 

It may be observed that, when a defendant pleaded to a bill, and 
also answered in support of the plea, the plea and the answer were 
both contained in one document, the answer following the plea. 

It will be seen that no question could ever arise as to the time at 
which a plaintiff was entitled to discovery in the Court of Chancery ; 
for there was but one time when he could have it, namely, immedi- 
ately on filing the bill, and before any other step was taken in the 
suit; or perhaps it should rather be said that a plaintiff had no 
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other opportunity to obtain discovery until he obtained a decree, 
and got into the Master’s office. 

Nothing has been said hitherto as to discovery in Chancery by 
the plaintiff in favor of the defendant, and yet a defendant had the 
same rights in respect to discovery that a plaintiff had. But it is 
to be observed that the Lord Chancellor enforced discovery, even 
by the defendant in favor of the plaintiff, not by virtue of any 
inherent power of his own, but by virtue of the power of the Crown 
wielded by him. Indeed, the command to a defendant, by virtue 
of which he was compelled to answer the bill, though issued under 
the direction of the Lord Chancellor, was not only in the name of 
the King, but was contained in a writ under the Great Seal (i.e., 
the writ of swbpana), and no such writ could issue against a plain- 
tiff as such, unless he had incurred some default or liability 
in the suit itself, and he could not incur any default or liabil- 
ity for not giving discovery, so long as no command was laid 
upon him to give it. He had come into the court voluntarily, 
complaining of the defendant, and seeking relief against him, and 
the defendant as such was in no condition to complain against him. 
Moreover, the only mode of giving discovery known to the Court 
of Chancery was by answer to a bill filed, and a bill could be filed 
only by a plaintiff as such. If, therefore, a defendant wished to 
obtain discovery from the plaintiff, he must make himself a plaintiff 
by filing a bill, and must make the original plaintiff a defendant to 
that bill, and must thereupon procure a writ of subpena to be 
issued and served upon him, commanding him to answer the bill; 
and as the sole purpose of such a bill would be to obtain discovery 
in aid of the plaintiff's defence to the original bill, of course it 
would ask for no relief, and so would be a bill for discovery merely ; 
and thus we are brought to the subject of bills for discovery. 

Such bills are divisible into three classes, namely, bills in aid of 
actions at law, bills in aid of defences to actions at law, and bills in 
aid of defences to bills in equity, though the last two may for 
many purposes be regarded as one. They all present very serious 
difficulties, both theoretically and practically, — difficulties too 
which have never been satisfactorily solved. Every bill for dis- 
covery is anomalous in this, namely, that it seeks discovery, not to 
aid in the proof of the bill itself, but to be used in another suit, and 
in proof of facts with which the bill has no concern. A suit might 
indeed, without any flagrant violation of principle, be brought for 
the purpose of obtaining discovery to be used in another suit, but 
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the discovery would then be the final object of the suit, and so 
would be what relief is upon a bill for relief, and accordingly should 
be given by a decree.! The question, and the only question, to be 
tried upon such a bill is whether the plaintiff is entitled to the dis- 
covery which he seeks, just as, upon a bill for relief, the question to 
be tried is whether the plaintiff is entitled to the relief which he 
seeks; and, therefore, the bill should state, not the facts as to which 
the discovery is sought, but the facts upon which the right to dis- 
covery depends, and the only part of the bill which should contain 
any reference to the facts as to which discovery is sought is the 
prayer, i.e., the prayer for discovery. The plaintiff would of course 
be entitled to an answer to the bill by way of discovery, but it 
would be as to the facts upon which the right to the principal dis- 
covery depended. 

An inquiry into the nature of the right upon which a bill for dis- 
covery is based will lead to the same conclusion. What is that 
right? Surely it is the right to have discovery, just as the right 
upon which a bill for relief is based is the right to have relief, 
though there are so many varieties of the latter right that it requires 
to be subdivided. There is of course no legal right to have dis- 
covery, but there are numberless bills in equity which have no legal 
right to rest upon, and which nevertheless will lie. Why? Because 
the interests of justice require that they should, and therefore equity 
raises a right upon which they can rest ; and bills for discovery are 
instances of such bills. It is true that a right to discovery will not 
support a bill, if the discovery is wanted merely for the purpose of 
obtaining relief in equity; for the right to discovery is then merely 
incidental to the right to relief, and both must be obtained in the 
same suit. But where the discovery is to be used in one suit, and 
must be obtained in another suit, the right to discovery is neces- 
sarily a principal right, and there is no reason why it should not 
support a bill. 

Still, the Court of Chancery never adopted any of the foregoing 
views ; nor could it well do so, so long as it adhered to its practice 
of requiring a defendant to a bill for discovery to give the discovery 
sought in his answer to the bill. An attempt was also made by 
the court to reconcile its practice with principle by adopting a 
different view from that suggested above, as to the right upon 
which the bill was founded; namely, that, when it was in aid of an 





1 See infra, page 219, last sentence. 
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action, it was founded upon the same right as that upon which the 
action was founded, and that, when it was in aid of a defence, it was 
founded upon such defence. Accordingly, it was held that a bill 
for discovery in aid of an action should be framed in the same 
manner as if the plaintiff were seeking relief in equity as well as dis- 
covery, except that the prayer must stop short with asking for dis- 
covery, instead of going on and asking for relief also. Hence, if 
the bill did not state such facts as showed the plaintiff to be 
entitled to recover at law, it was open to a demurrer ; and if any 
fact necessary to the cause of action was untrue, or if the defendant 
had an affirmative defence to the cause of action, he could success- 
fully plead to the bill. So also, if the bill was in aid of a defence, 
it was held that the defence must be stated fully, and that the 
question whether or not it was a good defence could be raised by 
demurrer; and consistency required the court also to hold that 
such a bill could be pleaded to in the same manner as a bill in aid 
of an action. 

It will be seen, therefore, that the court shut its eyes to the fact 
that the discovery sought by the bill was to be used in another 
suit, and acted as if it were to be used in the same suit, namely, for 
the establishment of the case or defence which was the subject of 
it; and perhaps it would be too much to say that the court couid 
not, if it saw fit, adopt that view in respect to bills in aid of actions ;! 
but how could it possibly do so in respect to bills in aid of defences ? 
A defence, simply as such, will not support a bill; and yet there is 
nothing else to support the bill, in the case now supposed, except 
the right to discovery, and the latter is sufficient to support the 
bill without the defence, and it is not aided by the defence; and 
the only object in stating the defence is to obtain admissions 
respecting it by way of discovery. Indeed, if the discovery could 
be obtained by means of interrogatories, there would be no occasion 
whatever for stating the defence in the bill. But what seems to 
be conclusive is the fact that the defence in aid of which the dis- 
covery is sought may be merely negative, and so incapable, for that 
reason, of supporting a bill. 





1 And yet the adoption of such a view in any case involves the absurdity of holding 
that a suit may terminate with the answer to the bill, and yet accomplish every purpose 
for which it was instituted; and a greater absurdity there could not well be. The 
pleadings in a cause are a means, —not an end; and a judgment or decree, or at 
least an act of the court of some kind, is the only instrumentality by which the final 
object of a suit can be obtained. 
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Moreover, it may well be doubted whether the Court of Chancery 
was well advised in adopting the view that it did as to a bill for 
discovery in aid of an action ; for a consequence of it was that the 
court was constantly called upon to decide upon the merits of a 
controversy for the mere purpose of ascertaining whether or not the 
plaintiff was entitled to discovery; and if the defendant pleaded to 
the bill, and the plaintiff took issue upon the plea, it would be 
necessary, for the same limited purpose, to incur all the expense 
and delay of bringing the cause toa hearing. It may also be stated, 
as a minor objection, that a consequence of the view adopted was 
that, upon every bill for discovery in aid of an action, discovery had 
to be given as to all the facts of the plaintiff’s case, instead of being 
limited to the plaintiff's actual needs, i.e., to the issue or issues 
about to be tried. 

Another consequence of the view adopted (though it may not 
have been an objection to it) was, that a bill for discovery could be 
filed as soon as the cause of action or the defence which was the 
subject of it accrued, and it was immaterial whether the action or 
suit, in which the discovery was to be used, had been instituted or 
not, while a consequence of adopting the other view would have 
been that the bill could not be filed till the action or suit in which 
the discovery was to be used had been brought and was at issue. 

It has always been supposed to be another consequence of the 
view that was adopted, that every suit for discovery terminated the 
moment it was judicially ascertained that the defendant had fully 
answered the bill ; and hence that there could never be any taking 
of testimony, nor any hearing, nor any decree, in such a suit ; and 
it is true that an answer always terminated the suit, if the plaintiff 
succeeded in obtaining one, for an answer gave the plaintiff all he 
wanted, and all he could get. But if the defendant pleaded to the 
bill, and his plea was allowed, the plaintiff could never get an 
answer ; and yet he could reply to the plea, and thus put the cause 
at issue, and if he did so he would then be entitled to take testi- 
mony and bring the cause to a hearing, and if he succeeded at the 
hearing he would be entitled to discovery, and as it would be too 
late to obtain it by answer, the court would have to make a decree 
directing that the defendant answer interrogatories in the Master’s 
office. C. C. Langdell. 


[Zo be continued. | 
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THE JUDICIAL USE OF TORTURE. 
Part I. 


O a person with a philosophic turn of mind the interest in 
history consists not so much in what men have done in 
the past as in the reason why they have done it. This is es- 
pecially true of the use of torture, in itself the most revolting 
chapter in history, but one which has a peculiar moral value as 
showing the terrible results that may come from erroneous legal 
theories ; for, strange as it may seem, the habitual resort to torture 
in trials has been mainly due, not to a thirst for vengeance or to 
wanton cruelty, but to highly artificial principles of law devised 
without a consciously cruel intent. The practice has, in fact, been 
far less common in barbarous ages than in periods of civilization 
and refinement. 

The earliest use of torture of “uch we have much knowledge 
was in Athens and Rome. Among the Greeks and under the 
Roman Republic torture was almost entirely confined to slaves, as 
a rule no free citizen being subjected to it; and in Rome, indeed, 
the exemption was one of the privileges of citizenship. The rea- 
son for torturing slaves is to be found, no doubt, in the belief 
that the slave, being absolutely at the mercy of his master, would 
naturally testify in accordance with the master’s wishes, unless 
some stronger incentive to speak the truth were brought to bear. 
The law provided, therefore, not that he might be tortured if sus- 
pected of falsehood, but that his evidence could never be given 
without it, the defeated party in the suit paying to the master any 
damages sustained by a permanent injury to the slave. Now it 
may be observed that this rule of law rested on a theory of evi- 
dence, the theory that the testimony of a slave freely given was so 
unreliable as to be altogether inadmissible, and hence it applied to 
all cases, whether civil or criminal, and whether the slave himself 
was accused of wrongdoing or not. The inhuman character of the 
theory is the more shocking when we reflect that the slaves usually 
belonged to the same race as their masters, were sometimes on a 
footing of intimacy, and were often intrusted with highly im- 
portant matters, which must have made their evidence in civil suits 
indispensable. Among them, moreover, were men of education ; 
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many physicians, for example, belonging to this class. And yet, 
pitiless as the theory was, it clearly did not spring from deliber- 
ately cruel motives, because it applied whether the conduct of the 
slave had given any one cause for anger or not. 

Such was the use of torture in Greece. It was the same in 
Rome during the period of the Republic ; but after the creation 
of the Empire a change in the law began to take place. The spe- 
cies of jury which had been in use gradually disappeared, and the 
ordinary criminal procedure assumed more and more the form of 
an inquest by the magistrates. At the same time the importance 
of protecting the head of the state as the source of law or order, 
and the natural desire of the Emperor to surround himself with 
safeguards, caused the crimen lese majestatis, or high treason, to 
be treated as one of peculiar atrocity, and torture was permitted 
even in the case of free persons accused of it, —a rule which was 
afterwards applied to other grave offences, although with a number 
of exemptions in favor of men of high rank. Thus torture ceased 
to be used solely in consequence of a rule of evidence about the 
testimony of slaves, and grew'to be also a means of convicting 
freemen charged with heinous crime. But it never developed in 
Rome into the systematic engine of criminal procedure that it 
became in modern times. 

After the barbarian invasions and the fall of the Roman Empire 
of the West, Roman law decayed, and with it torture for free- 
men disappearel everywhere, except in Spain. The Teutonic 
tribes no doubt resorted to it o¢casionally to extort confession or 
gratify revenge, but their legal notions were far too crude to make 
it a regular part of the judicial machinery. Crime was regarded 
by them as a private wrong, and no clear distinction was drawn 
between civil and criminal proceedings. Nor were they per- 
plexed by the difficulty in discovering the truth, which presents 
the chief obstacle to the detection and punishment of crime in 
highly civilized communities. To them the main problem was to 
ascertain the law; the facts could be determined by a number of 
simple tests. One of the most ancient and common of these was 
compurgation, whereby the accused took an oath that the charge 
against him was false, and produced a fixed number of his kinsmen 
or neighbors who swore that his oath was pure and true. Other 
forms of trial involved an appeal to God, a miracle attesting the 
innocence or guilt of the accused. To this class belonged the vari- 
ous kinds of ordeal; the ordeal by water, where the victim on 
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being thrown into the water sank if innocent, and floated if guilty ; 
the ordeal of the corsnaed, reserved chiefly for priests, where a 
morsel of consecrated bread or cheese was used, which the inno- 
cent alone could swallow without choking; the ordeal of boiling 
water and hot iron, where the accused thrust his arm into a boil- 
ing caldron or carried in his hand a piece of hot iron, guilt being 
proved by the failure of the wound to heal in three days. It seems 
at first sight surprising that the futility of such tests was not 
felt; but in point of fact the question to what ordeal the accused 
should be put, and the severity of the ordeal itself, —the depth, 
for example, to which the arm should be plunged into the water, 
or the weight of the iron and the distance it must be carried, — 
depended in part on the known character of the accused, and the 
amount of evidence against him; so that the result of the test was 
apt to accord with the previous opinions of the people. 

Another form of appeal to the judgment of God was the wager 
of battle. The origin of the custom cannot be traced, for it is 
found everywhere in Europe at the dawn of history, but it was 
peculiarly suited to the spirit of chivalry, and grew rapidly in 
popularity when feudalism gained a firm foothold, becoming at last 
the common form of trial for men of knightly rank. The person 
accused of crime had a right not only to fight his accuser, but to 
challenge a hostile witness, and sometimes even a judge whom he 
charged with an unfair decision. Before the combat each contest- 
ant took a solemn oath to the justice of his cause, and hence the 
defeated party was not only proved to be in the wrong, but was 
convicted of perjury, and was liable to be punished accordingly. 
Women, priests, children, old men and cripples, who were nat- 
urally unable to fight in person, appeared by champion, and this 
privilege, which was at times extended to able-bodied men, became 
a source of scandal, the champions being, of course, in the end 
mere hired ruffians. But the public confidence in this form of 
appeal to the Divine justice was exceedingly strong, and tales were 
told of miraculous defeats of wicked knights by their feebler but 
righteous antagonists. 

So long as the belief in the value of such tests of innocence 
remained unshaken, there was clearly no need to extract con- 
fessions by means of torture; but with the increase of civilization 
that belief was gradually outgrown. Compurgation and the ordeal 
began to fall into disuse ; and in 1215 the latter was given a fatal 
blow by the Lateran Council, which forbade priests to perform the 
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rites of the Church in connection with it, and thereby deprived it of 
the religious sanction on which rested its moral force. The wager 
of battle lasted somewhat longer, because the feudal nobility clung 
to it as a privilege of their class. In France, St. Louis and Philip 
the Fair strove to abolish it, and although their efforts were only 
partially suceessful, and were followed on each occasion by a 
revival of the practice, judicial duels became less and less frequent 
until they gradually disappeared altogether. As yet, however, no 
new form of criminal trial had arisen on the Continent to replace 
those which were fast becoming obsolete. A procedure by an 
inquest of sworn witnesses had, indeed, come into use in France; 
and if that country, like England, had possessed a centralized 
and powerful judicial organization, the inquest might perhaps have 
grown into trial by jury, as it did across the Channel. But the pro- 
cess, which could only be applied when the accused consented to 
submit to it, was far too crude to be effective, and the royal courts 
had not acquired vigor enough to develop it, or to create any en- 
lightened legal system of their own, before the revival of the study 
of Roman Law, in the latter part of the twelfth century, pre- 
pared the way for an entire change in the principles of criminal 
procedure, and for the introduction of torture. 

It has already been remarked that in the early Middle Ages 
no clear distinction was drawn between civil and criminal cases. 
Crimes were regarded as private wrongs, and their punishment 
was left entirely to the action of the persons injured; but a more 
effective means of repression was needed, and a bold departure 
was made at the close of the twelfth century, when Innocent III., 
in order to put an end to the scandals among the clergy, set up an 
inquisitorial procedure. It began by a secret inquiry on the part 
of the judge, followed by an interrogation of the accused, who was 
obliged to answer upon oath. With the attempts to suppress 
heresy during the thirteenth century this process hardened into 
the Inquisition, and the use of torture was borrowed from the 
Roman Law, on the principle that heresy was crimen les@ majes- 
tatis divine. Thus torture reappeared in Europe at the very 
moment that the progress of civilization began to be rapid. 

The new inquisitorial procedure, which was thoroughly in har- 
mony with the spirit of Roman jurisprudence, was gradually 
adopted by the continental states, until at last prosecutions for 
crime were carried on almost exclusively by the judicial officers of 
the government ; and of course they were conducted with greater 
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and greater secrecy. Under these circumstances it is not unnat- 
ural that torture should have been used. A man who was both 
judge and prosecutor, and who felt almost certain of a prisoner’s 
guilt, but could not quite prove it, was strongly tempted to fortify 
his opinion by forcing a confession. He had no jury to relieve him 
of responsibility for the facts. Moreover, the practice saved him 
an immense amount of trouble. Sir James Stephen tells us that 
during the preparation of the Indian Code of Criminal Procedure 
in 1872 some discussion took place about the reasons which occa- 
sionally led native police officers to torture prisoners, when an ex- 
perienced civil officer observed, “ There is a great deal of laziness 
in it. It is far pleasanter to sit comfortably in the shade rubbing 
red pepper into a poor devil’s eyes than to go about in the sun 
hunting up evidence.” This view of the matter will be readily un- 
derstood by every one who has tried to hunt up evidence enough 
to prove an obscure case after becoming convinced of the facts in his 
own mind. Motives of this kind, backed by the all-powerful au- 
thority of the Roman Law, lead quite naturally to the use of tor- 
ture. But the thing that made the rack a regular systematic part 
of criminal procedure, instead of an exceptional resource, was the 
“theory of proof.” 

Almost any person who is called upon to judge a large number 
of offences of the same kind will find himself insensibly falling into 
theories of proof. He will find himself comparing the case at bar 
with others that have gone before, with the feeling that where the 
evidence is the same the judgment ought to be the same; that a state 
of facts which he thought was or was not sufficient to prove guilt 
in former cases ought to have a similar effect on his opinion in the 
case under consideration; and thus he will frame a more or less 
clearly defined standard or rule of proof. With the scientific jurist 
the process is more conscious than with other men, and the stan- 
dard or rule tends to become more elaborate and precise. Now 
this process went on in the minds of the continental lawyers from 
the fourteenth to the seventeenth century, until at last the principles 
evolved became so rigid that the judge was looked upon almost as 
a machine, deciding without regard to his personal impressions. 
The rules were supposed, like an instrument in a physical laboratory, 
to furnish an absolute test which relieved him from the necessity of 
weighing in his own mind the evidence before him. 

In its conception the theory of proof appeared to be eminently 
humane, for it was based upon the principle that no man ought to 
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be convicted of a grave crime unless the evidence was absolutely 
conclusive, — clearer than daylight, as the phrase ran. Proof of this 
character was said to be complete, and without it no condemnation 
could take place. The testimony of two eyewitnesses of the crime 
was enough for the purpose, and so was evidence from documents 
properly authenticated. A few presumptions held to be conclusive 
were also sufficient, such as the fact that the accused had been seen 
by two witnesses flying from the scene of a murder with a bloody 
weapon in his hand, But in the nature of things such evidence 
was rare, and in the great majority of cases it was necessary to 
build up a complete proof by other means. With this object evi- 
dence was divided into proximate and remote indications of guilt ; 
the former comprising the testimony of a single witness, documents 
imperfectly authenticated, extrajudicial confession, and a multitude 
of presumptions, some of them extremely feeble, such as the quality 
of the accuser and the accused. The remote indications were 
weaker still, occasionally absolutely frivolous, as the evil mien of 
the prisoner, for example. Indications of guilt did not furnish by 
themselves sufficient proof to convict, but a strong proximate indi- 
cation, or a feebler one coupled with one or two remote indications, 
was enough when combined with confession under torture to estab- 
lish the complete proof required. The result is obvious. Except 
in the rare cases where the crime had been committed in the 
presence of two witnesses, and the still rarer ones of proof by 
documents or conclusive presumptions, the prisoner was stretched 
upon the rack; and in fact the chief effect of the doctrine of in- 
dications was to permit the use of torture. When one reflects 
upon the agony that flowed for centuries from an erroneous legal 
theory, the cold, hard subtlety of the human mind assumes an 
aspect that is truly diabolical. 

It is clear that a theory of proof can exist only in criminal cases. 
A theory of evidence, regulating the admissibility of testimony, can 
apply to all trials; but the doctrine of proof clearer than daylight, 
like the common law principle of proof beyond reasonable doubt, 
could be applied to crimes alone. In a civil case it would be unjust 
not to decide in favor of the side that appears on the whole to be in 
the right, that is, the judgment must depend on the mere balance of 
evidence, and hence neither party can be required to make the proof 
of his case absolutely conclusive. The theory of proof, with torture 
as its companion, was therefore limited to criminal cases, and in 
fact it was applied only to offences punished by death or mutilation. 
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The history of criminal process during the time when torture 
prevailed may be traced most readily in France, and there its most 
complete development was embodied in the Ordinance of 1670. 
The procedure established by that statute was briefly as follows. 
Except when the culprit was seized in the act, the process began 
by an information emanating from the Procurator of the King, 
that is, the district attorney, or from an individual, or from the 
judge’s own motion. In any case, the first step was to summon 
the witnesses, who were examined separately and secretly by the 
judge, their depositions being taken down in writing. These depo- 
sitions were then submitted to the procurator, in order that he 
might decide whether there was sufficient ground for prosecution 
or not. If he determined to proceed, the accused was summoned, 
or in the case of grave crimes arrested, and questioned upon oath 
by the judge, the answers, like every other part of the procedure, 
being carefully reduced to writing. The art of interrogating a 
prisoner so as to entrap him was one of great importance to the 
judge, and the treatises on criminal law contain many precepts on 
the subject. The examination was conducted in private by the 
judge and his clerk, and in fact in the case of crimes punishable 
with death, which it must be remembered were exceedingly nu- 
merous, the prisoner was not allowed to communicate with, or be 
defended by, counsel at any stage of the proceedings, from arrest to 
final judgment. The examination of the prisoner ended the pre- 
liminary investigation, and if he had confessed his guilt, and the 
evidence so far obtained was sufficient in the opinion of the pro- 
curator to warrant a conviction, he could, in the case of slight 
offences, ask for an immediate judgment by the court. Otherwise 
the more serious part of the proceedings began, and, except in the 
rare instances when a trial by inquest was ordered, they followed 
what was still called the proces extraordinaire, although it was in 
fact the form pursued in the vast majority of cases. The wit- 
nesses were now summoned a second time, their previous depo- 
sitions were read, corrected if need be, and sworn to by them. 
They were then brought face to face with the prisoner. This was 
the first opportunity he was given to learn the charges against him, 
or the evidence by which they were supported ; but it afforded him 
little help in making his defence, because obstacles of all kinds 
were placed in his way. He was allowed, for example, to present 
objections to the credibility of any witness, but he must do it be- 
fore the deposition of that witness was read to him. Then, after 
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the deposition had been read, he could propound questions in rela- 
tion thereto, but if the answers changed in any substantial point 
the statements in the deposition, the witness was guilty of perjury, 
and as that was a capital crime he had the very strongest motive 
for refusing to admit the possibility of mistake, and for backing up 
his previous assertions by falsehood if necessary. The chance of 
breaking down the testimony under such conditions was, to say the 
least, extremely small. The most surprising obstacle in the pris- 
oner’s way was, however, the strange rule about evidence of inno- 
cence. The prisoner was at liberty to set up a special positive 
defence, — such as an alibi, self-defence, or insanity, and name 
his witnesses, who were thereupon summoned by the judge and 
examined secretly in his absence. But this privilege, meagre as it 
was, covered all the evidence he was permitted to offer. He was 
not allowed to produce witnesses to contradict the main charge 
against him, on the principle that unless the proof of his guilt was 
absolutely conclusive he could not be condemned, and if it fulfilled 
that requirement it must logically be impossible to contradict it, — 
a principle that suggests the farmer, elected a local judge in one 
of the rural districts of New York, who remarked, at the end of his 
first petty criminal trial, that after hearing the case for the govern- 
ment he had been clear for conviction, and that he would never 
listen to the evidence on both sides again, for it was very confus- 
ing to one’s judgment. Montesquieu comments on the fact that by 
the French law of his day the prisoner was not allowed to produce 
evidence to disprove his own guilt, that he was tortured, and that 
perjury was a capital offence, while in England the opposite was 
true in each case, and he remarks that the three principles go 
together. They were all, in fact, logical deductions from the the- 
ory of proof. The relation of that theory to torture and to the 
refusal to hear witnesses for the defence has already been pointed 
out, and as regards perjury it is evident that, if the prisoner’s guilt 
were to be decided solely on the testimony of the witnesses for the 
prosecution, their veracity must be insured by the strongest sanc- 
tion possible. 

The elaborate record of the case, containing all the depositions, 
examinations, and documents, in short, the whole of the evidence, 
was now delivered to the procurator, who was entitled to demand 
a judgment upon it by the full court. In prosecutions for grave 
crimes, however, where the theory of proof applied, he did so only 
in case the complete proof required for conviction had already 
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been obtained. This was, of course, rare, and hence the procu- 
rator usually asked first for the torture of the accused, which 
was ordered if the indications of guilt disclosed by the evidence ; 
were deemed strong enough to warrant it. In other words, the 
prisoner was tortured whenever his confession was necessary and 
sufficient to make out the complete proof of his guilt, and that was 
usually the case. 

In the application of torture, as in all other parts of the criminal 
procedure, we find an ostentation of principles professedly humane 
combined with frightful cruelty in practice. Thus laws that 
neither life nor limb should be endangered were often enacted, and 
as persistently disregarded. There were statutes, moreover, for- 
bidding a repetition of torture, but they were commonly evaded 
by the pretence that the examination was merely continued from 
time to time and not repeated. In France, it is true, the Ordinance 
of 1670 at last put an effectual stop to this custom, but it was almost 
the only mitigation of criminal procedure that took place. In 
other respects it grew steadily more and more rigorous. Again, it 
was a principle universally acknowledged that a confession ex- 
torted by pain was invalid unless freely confirmed afterwards, but 
if the prisoner retracted he was tortured once more. In some 
places the process could be repeated indefinitely, in others only 
a limited number of times, but in any case the principle was 
a source of renewed suffering rather than a means of escape from 
punishment. 

After the zzstruction, as the taking of the evidence was called, 
had been completed, the record was delivered to one of the judges, 
who prepared a report of the case for the full court. This judge 
was sometimes the same man who had conducted the examina- 
tions, and in any case the voluminous. length of the record and the 
fact that no counsel were heard on either side, gave his report 
a decisive weight with his colleagues. The prisoner was, indeed, 
interrogated by the court, and allowed to make a statement, but 
with the highly technical ideas of proof that prevailed his words 
could not have much effect. The formality of the last interrog- 
atory over, the court rendered its judgment and imposed the 
sentence. 

It will be observed that the whole proceeding was not a trial in 
the sense in which we use the term. It was not a struggle between 
two parties, one trying to prove a charge, and the other to dis- 
prove it, before an impartial tribunal. It was strictly an inquisition, 
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in which the judge attempted to detect a crime, and satisfy himself 
by his own efforts of the prisoner’s guilt. It bears a considerable 
resemblance to the case of a physician called upon to certify 
whether a man ought to be committed to an insane asylum or 
not. He inquires of the friends or neighbors about the man’s 
behavior, and he does it when the man is not present. He ques- 
tions the man himself, and, what corresponds to the use of torture 
although without the cruelty, he may subject the patient to some 
medical test. He does not profess to conduct a trial in which the 
lunatic has a fair chance to defend himself. He simply tries to 
satisfy himself about a fact. This is surely the only point of view 
from which the inquisitorial procedure of continental Europe can 
be understood. That torture should have formed a part of such 
a process is not surprising, for until a little more than a cen- 
tury ago the world had never reached such a degree of civiliza- 
tion as to discard torture from motives of humanity. The thing 
that excites surprise and indignation is the inexorable “theory 
of proof,’ which made torture an almost invariable accompaniment 
of every trial, although the proof was morally and rationally strong 
enough without it, and sometimes when the indications of guilt 
were to a normal mind absurdly small. 

Of the actual effect of torture in the condemnation of the inno- 
cent it would be rash to speak in general terms. The world is now 
convinced that no reliance whatever can be placed upon it as 
a means of discovering the truth; and there is no need at the 
present day to recount stories like that of Philotas accused of con- 
spiring against Alexander, who cried to his tormentors that he 
would confess if they would let him go, but when unbound asked 
what they would like to have him confess. With what terrible 
effect the relentless procedure could be used against the innocent 
is shown by the trials for witchcraft in Germany, and the epidemic 
of convictions for poisoning wells in Northern France. In fact, 
the very similarity in the long catalogue of confessions in these 
cases, which seemed to the judges the clearest proof of guilt, 
appears to us conclusive evidence that the statements had no 
foundation, and were invented solely to escape suffering by satisfy- 
ing the court. But, on the other hand, a magistrate whose life was 
spent in dealing with crime must have learnt by experience a great 
deal about criminals. He must have acquired the power of form- 
ing a shrewd opinion on the guilt of the prisoners before him; and 
it can hardly be supposed that, where neither popular fanaticism, 
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nor political rancor, nor private prejudice was involved, he would 
deliberately send innocent men to execution. The theory of proof 
purported to reduce the judge to a mere machine, but any definition 
of the indications required to put a prisoner to the torture was of 
necessity somewhat vague, and it is inconceivable that the judge 
should not in ordinary cases have been guided by his own belief in 
the guilt or innocence of the accused. 

The use of torture was not entirely confined to procuring the 
conviction of a prisoner by extorting his confession. It was also 
occasionally used for witnesses who were believed to be concealing 
the truth, and it was a regular engine for compelling a condemned 
criminal to reveal his accomplices ; but neither of these cases has 
any interest from the point of view of criminal procedure, or the 
evolution of juridical ideas. 

With the growth of the sentiment of humanity in the last cen- 
tury the idea of torture became by degrees intolerable, Voltaire 
and his contemporaries attacking it furiously until it was generally 
condemned by public opinion on the Continent. One of the first 
steps towards its abolition was taken in 1740 by Frederick the 
Great, who forbade its use except in cases of treason and atrocious 
crimes, and his example was followed in other countries. In 
France, torture as a part of the process of trial was legally, but not 
quite effectually, forbidden in 1780; and finally the French Revo- 
lution gave a death blow to the practice throughout Europe, 
although it was not entirely swept away everywhere until the 
present century. In this age of anaesthetics, when we shrink from 
all physical pain, it makes one shudder to think how recently the 
deliberate infliction of exquisite suffering was a regular part of 
criminal trials. One can understand it only by reflecting that the 
bounds of human sympathy widen slowly; that over most of the 
civilized world the suffering of animals excites as little pity now as 
that of criminals did a hundred and fifty years ago. 

One closing word about the French criminal trial at the present 
day. Torture was abolished at the Revolution, but the main out- 
lines of thesystem of procedure of which it formed a part were 
left unchanged; and in fact the modern French trial for the graver 
classes of crimes is in substance the old inquisitorial process with 
the torture left out, and a jury somewhat inharmoniously tacked on. 
It is begun by the juge d’instruction, who examines separately, 
secretly, and in the absence of the accused, all persons having any 
knowledge of the affair, their depositions being, of course, carefully 
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taken down. The judge then interrogates the supposed offender 
in the same secret way, and without the presence of counsel. In 
fact, he has power, by orders issued for ten days at a time, to keep 
the prisoner in solitary confinement for an indefinite length of time, 
in order to try to obtain a confession, or at least corroborative 
evidence of guilt. The period of detention is sometimes very 
long, and it is asserted that occasionally the harshness of treat- 
ment comes very near to actual torture. The information obtained 
from every source is carefully recorded by the judge in the form of 
memoranda called proces verbaux, and if there is evidence enough 
to warrant a trial these are submitted, with the depositions and 
other documents, to the Chamber of Accusation, a body composed 
of members of the court that is to try the case, but not containing 
the judges who are to sit at the trial. The chamber hears no wit- 
nesses, but reviews the evidence, and if of opinion that the case 
ought to proceed, draws up an arrét de renvoy, which corresponds 
to our indictment. The procurator then prepares an act of accusa- 
tion, which is supposed to be a bare statement of the crime, but is 
in fact an argument for the government, and as such has a decided 
influence on the result. The preliminary part of the case, however, 
is not yet quite over, and before the prisoner is allowed to see his 
counsel, or to have copies of the indictment and the depositions, 
he is once more questioned,—this time by the judge who is to 
preside at the final hearing. 

The last interrogation of the accused is a sort of prelude to the 
trial, and has the effect of enabling the presiding judge to conduct 
successfully a rigorous cross-examination of the prisoner. This 
examination is a very important part of the proceedings, and occurs 
immediately after the reading of the act of accusation with which 
the trial opens. After the cross-examination, the procurator ad- 
dresses the jury, and then the witnesses are called. These, how- 
ever, do not testify in the manner to which we are accustomed, 
It is important, if not essential, to a fair trial by an inexperienced 
body of men like a jury, that evidence should be excluded which 
has in reality very little bearing on the case, but would be likely, 
by raising a prejudice, to have far more weight with them than it 
deserves. In other words, rules of evidence are almost a necessity 
in trial by jury; and in Anglo-Saxon courts their observance is 
secured by allowing a witness to speak only in answer to definite 
questions, so that the judge and the adverse party hear each frag- 
ment of evidence offered, and can object to it before it is actually 
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given. But in France, where jury trial is recent, no rules about 
the admissibility of evidence have developed, and each witness says 
whatever he pleases, tells his story in his own way, and cannot be 
interrupted. After he has finished he can be questioned by the 
presiding judge, and, with the consent of the court, by the jury- 
men and the procurator also; but he cannot be effectively cross- 
examined by the prisoner or his counsel, for they are not allowed 
to interrogate him directly, and can do so only by the cumbrous 
process of suggesting questions to be asked by the president. An 
acute Japanese observer has remarked that the true glory of Anglo- 
Saxon procedure lies not so much in trial by jury as in the art of 
cross-examination ; but this is really practised in France only on 
the side of the prosecution. In the case of the prisoner himself, 
it is, indeed, continually repeated throughout the trial; for no 
sooner has a witness finished his statement than the prisoner is 
interrogated in regard to it. To cross-examine the prisoner with 
the utmost severity, and not give him a chance to cross-examine 
freely the witnesses against him, seems to us a strange inversion of 
principles. 

When the evidence is all in, the jury is addressed by the procu- 
rator, and by the accused or his counsel, and formerly a final sum- 
ming up of the case was made by the presiding judge; but as that 
officer was felt to be too much biased against the accused, his 
right to sum up was abolished in 1882. The jury then retire with 
a list of questions of fact which they must answer Yes or Wo, their 
answers forming the basis for the judgment of the court. 

The reader will observe, what was stated at the outset, that the 
modern procedure is in its main outlines the old one with the tor- 
ture left out and a jury incongruously tacked on. The preliminary 
process still consists of an attempt by a magistrate to unravel a 
crime and collect evidence of guilt. It is strictly inquisitorial and 
secret, and except for the omission of physical torture it has 
remained substantially unchanged. The second part of the process 
has been modified in a much greater degree, for the presence of 
the jury has brought publicity and destroyed the theory of proof. 
And yet even here the old inquisitorial traditions are clearly seen 
in the treatment of the prisoner and in his inability to cross- 
question the witnesses directly. One cannot help feeling at every 
turn that he is the subject of an inquest, rather than a party 
to a trial. In one respect the existence of the jury has made 
the procedure less fair. Formerly the evidence collected by the 
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magistrate was delivered to a fresh body of judges, who were ex- 
pected to examine and decide upon it impartially. Now this is 
done only by the Chamber of Accusation, which formulates the 
indictment ; for at the trial before the jury the presiding judge has 
been to some extent transformed into an advocate, whose profes- 
sional pride is involved in procuring a conviction. Herein lies the 
root of the inconsistency in the whole procedure. The real trial is 
still carried on, as of old, by the professional magistrates in secret, 
and the public trial involves an effort on their part to induce the 
jury to ratify the conclusion already reached. It is said that the 
professional magistrates are just, and that an innocent man rarely 
comes before the jury at all. This is no doubt true, but it does 
not cure the inherent defect of the procedure. It does not obviate 
the fact that the attempt to combine the French and English sys- 
tems of trial has placed the presiding judge, the jury, and the 
prisoner in false relations to one another. 

A. Lawrence Lowell. 


[Zo be continued. | 
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ARBITRATION AS A CONDITION 
PRECEDENT. 


a the question of the validity and effect of a provision in a 
contract making arbitration a condition precedent to lia- 
bility, great confusion and difference of opinion have arisen, chiefly 
through the promulgation of two irreconcilable principles of de- 
cision and the failure of the courts in many jurisdictions to meet 
the issue and clearly adopt and consistently follow one principle 
or the other. The primary purpose of this article is, by bringing 
the cases together, to show the uncertainty which exists, afford an 
opportunity for a comparison of the two doctrines, and make plain 
the necessity of a clear statement and steadfast following of one 
principle or the other. The final statement by the writer of his 
own views will not, it is hoped, interfere with the first object of 
this article as thus outlined. 

In Avery v. Scott,! action was brought on policies of insurance, 


in which the following provisions were incorporated : — 


“ That the sum to be paid by this association to any suffering member, 
for any loss or damage, shall in the first instance be ascertained and set- 
tled by the committee, and the suffering member, if he agrees to accept 
such sum in full satisfaction of his claim, shall be entitled to demand and 
sue for the same as soon as the amount to be paid has been ascertained 
and settled, but not before, which can only be claimed according to the 
customary mode of payment in use by the society. And if a difference 
shall arise between the committee and any suffering member, relative to 
the settling any loss or damage, or to a claim for average, or any other 
matter relating to the insurance, in such case the member dissatisfied 
shall select one arbitrator on his or her behalf, and the committee shall 
select another. And if the committee refuse for fourteen days to make 
such selection, the suffering member shall select two, and in either case 
the two selected shall forthwith select a third, which three arbitrators, or 
any two of them, shall decide upon the claims and matters in dispute, 
according to the rules and customs of the club, to be proved on oath by 
the secretary. . . . And in all cases where arbitration is resorted to, 
the settlement of the committee to be wholly rescinded, and the state- 





1 8 Exch. 497 (1853). 
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ment begun de novo. Provided always (and it is hereby expressly de- 
clared to be a part of the contract of insurance between the members of 
this association) that no member who refuses to accept the amount of 
any loss as settled by the committee, hereinbefore specified, in full satis- 
faction of such loss, shall be entitled to maintain any action at law, or 
suit in equity, on his policy, until the matters in dispute shall have been 
referred to, and decided by, arbitrators, appointed as hereinbefore speci- 
fied ; and then only for such sum as the said arbitrators shall award. 
And the obtaining the decision of such arbitrators on the matters and 
claims in dispute is hereby declared to be a condition precedent to the 
right of any member to maintain any action or suit.” 


The plaintiff brought suit without having referred his claim to 
arbitrators. The case was finally disposed of in the House of 
Lords, in 1856. 

In the Exchequer, judgment was rendered for the plaintiff. On 
writ of error the judgment was reversed in the Exchequer Cham- 
ber,? and in the House of Lords, also, judgment was given for the 
original defendant, but on much broader grounds than in the Ex- 
chequer Chamber. There is a clear issue between the Exchequer 
Chamber and the House of Lords as to the principle which should 
govern the decision. Coleridge, J., wrote the opinion of the court 
in the Exchequer Chamber, and succinctly expressed the governing 
principle of the court’s decision in these words : — 


“There is no dispute as to the principle. Both sides admit that it is 
not unlawful for parties to agree to impose a condition precedent with 
respect to the mode of settling the amount of damage, or the time for paying 
it, or any matters of that kind, which do not go to the root of action. On the 
other hand, it is conceded that any agreement which is to prevent the 
suffering party from coming into a court of law, or, in other words, which 
ousts the courts of their jurisdiction, cannot be supported. The only ques- 
tion is, whether this case falls within the one or the other description.” 


Addressing himself to this question, Coleridge gives a narrow 
interpretation to the agreement, construing it as giving to the arbi- 
trators the determination not of the entire question of liability, but 
only of the question of damage : “ It is like an adjustment, where 
some damage is admitted, and the only question is as to the 
amount.” Thus Coleridge brings the agreement within his rule 
of a condition precedent with respect to the mode of settling a 
matter “ of a kind which does not go to the root of the action.” 





1 Scott vw. Avery, 5 H. L. Cas. 811. 





2 8 Exch. 497. 
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In the-House of Lords a different view is taken. The opinions 
were delivered by the Lord Chancellor and Lord Campbell, Lord 
Brougham concurring. 

The Lord Chancellor : — 


“Tf, in consideration of a sum of money paid to me by A. B., I agree 
with him that, in case J. S. should decide that A. B. had fulfilled certain 
conditions and had sustained certain damage, and J. S. should make his 
award accordingly, I would pay to A. B. the sum so ascertained and 
awarded, no right of action would exist until J. S. had made his award. 

“I do not go into that question, therefore, whether in this case, according 
to the true construction of the contract, the amount of damage alone ts to be 
ascertained, because, in my view of the case, the principle goes much farther. 
It appears to me perfectly clear that, until the award was made, no right 
of action accrued, and consequently the judgment of the court below, 
reversing the judgment of the Court of Exchequer, and allowing the plea, 
was a perfectly correct judgment.” 


Lord Campbell : — 


“Tn the first place, I think that’ the cuntract between the shipowner 
and the underwriters in this case is as clear as the English language 
could make it, that no action should: be brought against the insurers 
until the arbitrators had disposed of any dispute that might arise between 
them. It is declared to be a condition precedent to the bringing of any 
action. There is no doubt that such was the intention of the parties ; 
and upon a deliberate view of the policy, Iam of opinion that it embraced 
not only the assessment of damage, the contemplation of quantum, but 
also any dispute that might arise between the underwriters and the insured 
respecting the liability of the insrers, as well as the amount to be paid. 
If there had been any question about want of seaworthiness, or deviation, 
or breach of blockade, I am clearly of opinion that, upon a just construc- 
tion of this instrument, until those questions had been determined by the 
arbitrators, no right of action could have accrued to the insured. 

“ That being the intention of the parties, about which I believe there 
is no dispute, is the contract illegal? . . . It is contended that it is against 
public policy ; that is rather a dangerous ground to go upon. . . . Can 
the public be injured by it? It seems to me that it would be a most inex- 
pedient encroachment upon the liberty of the subject if he were not allowed 
to enter into suchacontract. ‘Take the case of an insurance club, of which 
there are many in the North of England. .. . Is there anything contrary 
to public policy-in saying that the Company shall not be harassed by 
actions the costs of which might be ruinous, but that any dispute that 





1 The Italics are the writer’s. 
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arises shall be referred to a domestic tribunal, which may speedily and 
economically determine the dispute? I can see not the slightest ill con- 
sequence that can flow from such an agreement, and I can see great 
advantage that may arise from it. Public policy, therefore, seems to me 
to require that effect should be given to the contract. 

“Then, my Lords, when we come to the decided cases, if there had 
been any decision which had not been reviewed by your Lordships, which 
adjudged such a contract to be illegal, I should ask your Lordships to 
reverse it; for it would seem to me really to stand on no principle what- 
soever. It probably originated in the contests of the different courts in 
ancient times, for extent of jurisdiction, all of them being opposed to any- 
thing that would altogether deprive every one of them of jurisdiction. .. . 
But I am glad to think that there is no case that I am aware of that will 
be overturned by your Lordships’ affirming the judgment now in dispute.” 


It would seem as if this language of the House of Lords in Scott 
v. Avery was sufficiently clear in repudiation of the doctrine that 
a condition precedent of arbitration is void if it goes to the entire 
question of liability. But if any reiteration of the broad doctrine 
of the Lord Chancellor and Lord Campbell in Scott v. Avery were 
needed to make that doctrine undisputed law in England, it is to 
be found in Collins v. Locke? and Spackman v. Plumstead Board 
of Works.2 In the former case, Sir Montague E. Smith, delivering 
the judgment of their Lordships, says : — 

“The question so raised is, whether the general arbitration clause 
affords an answer to the action, there having been no arbitration and no 
award under it. 

*‘ Since the case of Scott 7. Avery, in the House of Lords, the conten- 
tion that such a clause is bad as an attémpt to oust the courts of juris- 
diction, may be passed by. The questions to be considered in the case 
of such clauses are, whether an arbitration or award is necessary before 
a complete cause of action arises, or is made a condition precedent to an 
action, or whether the agreement to refer disputes is a collateral and inde- 
pendent one. That question must be determined in each case by the con- 
struction of the particular contract, and the intention of the parties to be 
collected from its language.” 


In the case of Spackman v. Plumstead Board of Works, Earl of 
Selborne, L. C., in the course of his opinion, speaking of Scott v. 
Avery, says : — 

“In Scott v. Avery the question had to be considered upon the gen- 
eral rule of law that people could not by contract oust the jurisdiction of 





1 4 App. Cas. 674 (1879). 2 10 App. Cas. 229 (1885). 
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courts of justice, on which had been founded a series of decisions, inde- 
pendent of course of recent statutes, as to the extent to which the courts 
would or would not enforce agreements to refer questions capable of being 
litigated in the courts of arbitration. The court had to determine whether 
that principle was applicable to a case in which it was part of the contract 
itself that the right of action, so to say, before it could arise, was to be 
ascertained by the decision of arbitrators ; in which the right itself, the 
constitution of the right, was not to be perfect and absolute under the 
contract until arbitrators had decided something. The court held that to 
be perfectly good, and that in that case until such a decision had been 
made, no right upon which an action could be founded arose.” 


The doctrine of Coleridge, J., that an agreement between parties 
which gives to arbitrators the determination of the whole question 
of liability is void, even as a condition precedent, has however 
shown remarkable vitality. Even in England we find Brett, J., 
almost twenty years after the final decision in Scott v. Avery, in 
Edwards v. Aberayron Mut. Ship. Ins. Soc.,! contending that Scott 
v. Avery did not decide that a condition is good which places in the 
hands of arbitrators the determination not merely of some particu- 
ular point, as, for instance, the amount of the damage, but the whole 
question of liability. Hetherefore held that such a condition was 
bad as ousting the courts of their jurisdiction, and that the plaintiff’s 
action would lie. Kelly, C. B., arrived at the same result, chiefly 
on the grounds stated by Brett, J. The decision in the case was 
in the plaintiff’s favor, but Amphlett, B., whose opinion turned the 
scale, put his decision on quite a different ground from that taken 
by Brett, and on the question of the validity of the condition prece- 
dent was opposed to Brett and Kelly, and entirely in accord with 
Pollock and Archibald, and the three Judges of the Queen’s Bench, 
Blackburn, Mellor, and Lush, who in that court had unanimously 
found for the defendant. 

Edwards v. Aberayron Mut. Ship Ins. Soc. was decided before 
the broad doctrine of Lord Campbell in Scott v. Avery had been 
reiterated in Collins v. Locke and in Spackman v. Plumstead Board 
of Works. The extent of the decision in Scott v. Avery had, how- 
ever, been fully recognized in the Exchequer Chamber in the cases 
of Horton v. Sayer,? with Pollock, Martin, Bramwell, and Watson 
sitting, and in Tredwen v. Holman,’ with Bramwell, Martin, and 
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Wilde sitting. In Dawson ef a/. v. Fitzgerald,! Jessel, M. R., says 
as to Scott v. Avery :— 

“T take the law as settled by the highest authority —the House of 
Lords —to be this. There are two cases where such a plea as the 
present is successful: First, where the action can only be brought for the 
sum named by the arbitrator ; secondly, where it is agreed that no action 
shall be brought till there has been arbitration, or that arbitration shall 
be a condition precedent to the right of action. In all other cases where 
there is, first, a covenant to pay, and, secondly, a covenant to refer, the 
covenants are distinct and collateral, and the plaintiff may sue on the 
first, leaving the defendant to pursue one of two courses, either to bring 
an action for not referring or to apply under § 11 of the Common Law 
Procedure Act, 1854, to stay the action till there has been arbitration.” 


In the case of the London Tramways Co., Limited, Appellants, 
Bailey, Respondent,? decided one year later than Edwards v. 
Aberayron Mut. Ship Ins. Soc., and in the same court, Mellor, J., 
says :— 

“If two persons choose to agree that neither of them shall have any 
right of action under an agreement until a third person has given his de- 
cision upon the matter in question, as in the case of a wager, etc., the 
agreement is binding. It is quite reasonable that people should endeavor 
as far as possible to avoid the necessity of having recourse to courts of 
law.” 


As opposed to the doctrine so forcibly expressed in the House 
of Lords in Scott v. Avery, and clearly recognized in the later 
cases, the opinions of Brett and Kelly in Edwards v. Aberayron 
Mut. Ship Ins. Soc. cannot be regarded otherwise than as sporadic 
and as affording no reasonable ground for the statement of Field, 
C. J., in White v. Middlesex R. R. Co.,? that “ Scott v. Avery, 
5 H. L. Cases, 811, left it uncertain whether, if in a contract the 
agreement to submit to arbitration is a condition precedent to 
maintaining the action, and includes all disputes which may arise 
under the contract, and is not confined to questions which affect 
the amount of damages, it is or is not void.” But while it cannot 
fairly be said that it is left uncertain in England whether such a 
condition precedent is void, it may well be said to be left uncertain 
in most jurisdictions in the United States. 

In White v. Middlesex R. R. Co., supra, Field, C. J., says : — 


1 L. R. 1 Ex. Div. 257 (1876). 2 L. R. 30. Be Duar. 
3 135 Mass. 216. 
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“The inclination of this court has been to regard such an agreement 
as void,” citing authorities.’ 

“If such an agreement in a contract is not void as contrary to the 
policy of the law, the whole doctrine amounts to this, that the courts will 
not specifically enforce the agreement, but will treat it as valid, and as a 
condition precedent, or as an independent stipulation, according to the 
construction given to the contract.” 


What Field, C. J., calls “the inclination of this court” seems to 
be strengthened in subsequent cases in Massachusetts, though the 
issue does not seem to be fairly presented and met in any case. 
The court has shown a strong tendency to go no further than the 
decision of the particular case has required, following the lead of 
Chief Justice Chapman, who in Hood v. Hartshorn? disposed of 
the case as follows : — 


‘¢ The present case comes within the principle stated by Coleridge, J., 
in Avery v. Scott, 8 Exch. 500, that it is not unlawful for parties to agree 
to impose a condition precedent with respect to the mode of settling the 
amount of damages, or the time of paying it, or any matters of that kind 
which do not go to the root of the action.” 


See Reed v. Washington Ins. Co.,? and Hutchinson v. Liver- 
pool, etc. Ins. Co. In the latter case Morton, J., says: — 


“ No question is made that the conditions in regard to submitting the 
amount of the loss to arbitration, and not bringing suit till after an award, 
are such as may be properly incorporated in a policy. ‘They relate to 
the manner of arriving at the amount of the loss, leaving the question of 
the liability of the company untouched, and to be settled by application 
to the courts, orin such other way as the parties may agree. Such con- 
ditions in a policy have been held to be valid. Hood v. Hartshorn, 100 
Mass. 117; Scott v. Avery, 5 H. L. Cas. 811.” 


See also Haley v. Bellamy,® and Thorndike v. Wells Mem. 
Assoc.® 
In Maine the court says, in Cushing v. Babcock *: — 


“ Arbitration is a mode of adjusting disputes favored by the law... . 
Arbitrators are judges chosen by the parties themselves, and, at common 





1 Cobb v. New England Ins. Co., 6 Gray, 192; Rowe v. Williams, 97 Mass. 163; 
Wood v. Humphrey, 114 Mass. 185; Pearl v. Harris, 121 Mass. 390; Vass v. Wales, 
129 Mass. 38. See also Trott v. City Ins. Co., 1 Cliff. 439; Mansfield v. Doolin, I. R. 
ac. b. 89. 

2 100 Mass. 117. 3 138 Mass. 572. 4 153 Mass. 143. 

5 137 Mass. 359. 6 146 Mass, 620. 7 38 Me. 452. 
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law, their awards are not examinable, except on the ground of corruption, 
gross partiality, or evident excess of power. ... It is competent for 
parties to liquidate, by agreement or arbitration, the amount for which 
judgment shall be entered up in actions pending in court.” 


In view of the benign consideration for arbitration expressed in 
Cushing v. Babcock, it might be thought that the court would see 
nothing contrary to public policy in a contract making the award 
of arbiters a condition precedent to action; but the court in later 
cases has squarely adopted the doctrine of Coleridge, J... In Dugan 
v. Thomas the court says :— 


“Parties may by agreement impose conditions precedent with respect 
to preliminary and collateral matters, such as do not go to the root of the 
action. But men cannot be compelled even by their own agreements to 
mutually agree upon arbiters whose duties would, as in this case, go to 
the root of the principal claim or cause of action, and oust the courts of 
their jurisdiction.” 


In view of the above decisions, Perry v. Cobb,? in which the 
doctrine of the prior cases is expressly affirmed, is interesting. 
The plaintiff was a member of the Knox Lime Insurance Asso- 
ciation, the by-laws of which provided as follows :— 


* Article 6th. — If a shipper receive notice of a cargo in trouble he is 
to notify the secretary or one of the committee in writing, but he, the 
shipper, to take full charge of the interest, and act for the best interests 
of all concerned with the advice of the committee or their agent, and 
when closed, to submit the result to the committee, and they are to de- 
termine the amount due, if any, and pay the same at their first regular 
meeting after the claim for loss is presented, unless the Association has 
insufficient funds, in which case thirty days time for payment shall be 
granted. An appeal may be made to a majority of two thirds of the 
votes of the Association, whose decision shall be final.” 

“Article 11th.— No suit in law shall be begun or maintained by one 
or more members against any other member or members of this Associa- 
tion, on account, or for any claim growing out of the same, except for 
the collection of the demand notes.” 


The plaintiff, having suffered damage to a cargo of lime, sub- 
mitted his claim to the committee, and afterwards on appeal to the 
association. Both decisions were adverse to him. Thereupon he 





1 Stephenson v. Piscataqua F. & M. Ins. Co., 54 Me. 55; Buck v. Rich, 78 Me. 437 ; 
and Dugan v. Thomas, 79 Me. 221. 


2 88 Me. 435 (1896). 
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filed a bill in equity against the members of the association, claim- 
ing the right to test his claim to indemnity in the courts de novo. 
The court disposed of Article 11th in summary fashion by saying 
that this was not a suit in law but a suit in equity. Dealing with 
the Sixth Article, the court says that it is not an agreement for 
arbitration, inasmuch as the parties by whom claims are to be 
passed upon are not disinterested parties but the contracting par- 
ties themselves; that the provision for submitting claims to the 
committee and on appeal to the association is an agreement as to 
mode of procedure among the members of the association inter 
sese and is binding on the members. The court does not, how- 
ever, hold binding the provision that such decision shall be final, 
but, after saying that “in this proceeding the decision was in the 
nature of an award,” treats of its effect as follows: — 


“Why, then, should not this method, agreed to by the associates, have 
such force and effect upon a court of equity as the fairness of the investi- 
gation and deliberation of the decision indicate would be safe, work jus- 
tice, and save expensive litigation to the parties, as it was originally 
intended that it should do? No good reason suggests itself, and some of 
the rules touching awards may safely apply. The opinion of the court in 
Burchell v. Marsh, 17 How. 349, upon a bill in equity to set aside an 
award of arbitrators, is very instructive. It holds that an honest de- 
cision upon a fair hearing should stand, although the court feels that it 
could have arrived at a better result ; for otherwise it would be the ‘com- 
mencement, not the end of litigation.’ A judgment of Lord Thurlow is 
cited in confirmation of the doctrine. Knox v. Symmonds, 1 Ves. Jr. 
369. 

“In this cause the decision of the associates is not an award in the 
strict sense, but a procedure in an equitable controversy between joint 
associates, that determines their rights é#¢er sese, and it should bind them, 
except for cause shown to the contrary. They are all interested parties, 
and that fact and the evidence adduced may show a denial of equitable 
relief that should be given, and it may show the reverse. At any rate, 
the whole cause may be heard anew to see if any such error or mistake 
intervenes as should change the result. The relief prayed for is equitable, 
and will be granted or withheld as sound discretion may demand.” 


In trying to get at the principle of this decision, the point that 
this is an an agreement zvéer sese, on which the court seems to put 
much stress, can, it would seem, be eliminated in so far as it is re- 
lied upon as distinguishing this case from the ordinary case; for 
any arrangement which contracting parties make for the determina- 
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tion of a question of obligation between them is an arrangement 
inter sese, and certainly the fact that they agree upon disinterested 
parties to pass upon the question does not make it any the less an 
arrangement inter sese, or afford any reason for giving the deter- 
mination less force or effect. For instance, suppose the by-law in 
this case had been that a committee of five, chosen each year from 
the past members of the association, should constitute the body to 
which the appeal should lie, instead of the association, and that the 
decision of that committee should be final. It is difficult to see 
how the court could logically refuse to give to such a provision at 
least as much effect as they gave to the by-law providing for an 
appeal to the association. If that is so, if any principle is to be 
adduced from the decision, it is that where parties contract that 
they will pay such sum, if any, as may be determined by certain 
other parties to be due, such a provision is binding on the parties 
as a mode of procedure, and the finding will be given much the 
same effect as an award, being reviewable by a court of equity, but 
reversible only on proof of fraud or manifest error. It must, how- 
ever, be admitted that such a conclusion is hardly reconcilable with 
the doctrine laid down by the Maine court in the prior cases ex- 
pressly reaffirmed in this case. 

The situation in the United States courts is equally interesting. 
Fox v. The Railroad,! in the Third Circuit, was an action of contract 
on an agreement, in which it was provided : — 


“ And it is mutually agreed and distinctly understood that the decision 
of the chief engineer for the time being shall be final and conclusive in 
any dispute which may arise between the parties of this agreement relative 
to or touching the same; and each and every of said parties do hereby 
waive any right of action, suit or suits, or other remedy at law or other- 
wise by virtue of said covenant; so that the decision of the engineer 
shall, in the nature of an award, be final and conclusive on the right and 
claims of the said parties ; and the engineer being a stockholder of this 
company shall be no objection to his exercising the trusts and power 
herein granted to him.” 


The plaintiff sued without submitting his claim to the engi- 
neer, and it was held that he had no cause of action, the court 
holding that the decision of the engineer was a condition precedent. 
Discussing the doctrine that such conditions precedent are void, as 





1 3 Wall. Jr., 243. 
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ousting the courts of their jurisdiction, the court, per Grier, J., 
says : — 





































“This obsolete dogma does not appear to have been received with 
approbation in Pennsylvania. In the case of The Monongahela Naviga- 
tion Co. v, Fenlon, 4 Watts & Sergeant, 205, it was decided, etc... . 
That case governs the present, ‘as to every dispute arising relative to or 
touching the agreement’ declared on. 

“Such a clause in contracts like those constantly made by corporations 
for great public improvements is absolutely necessary to prevent the cor- 
porations from being ruined by endless litigation. It should be liberally 
construed, and not subjected to ingenious criticisms in order to support 
the jurisdiction of courts of law and encourage litigation.”? 


But in the case of Trott v. The City Ins. Co.,? in the First 
Circuit, the opposite result was reached, the court adopting the 
rule of Coleridge, J. It is remarkable, however, that in this case, 
although decided in 1860, neither counsel nor court seem to be 
aware of the House of Lords decision in Scott v. Avery, but cite 
and discuss only the decisions of the Exchequer and Exchequer 
Chamber. 

In New York the question has been gone into very fully in the 
case of Pres’t, etc. D. & H. Canal Co. v. Pa. Coal Co.® 

The court says on the general question of agreements for arbi- 
tration: — 


“Tt appears to be well settled by authority that an agreement to refer 
all matters of difference or dispute that may arise to arbitration, will not 
oust a court of law or equity of jurisdiction. The reason of the rule is by 
some traced to the jealousy of the courts, and a desire to repress all 
attempts to encroach on the exclusiveness of their jurisdiction ; and by 
others to an aversion of the courts, from reasons of public policy, to sanc- 
tion contracts by which the protection which the law affords the individual 
citizens is renounced. An agreement of this character induced by fraud 
or overreaching, or entered into inadvisedly through ignorance, folly, or 
undue pressure, might well be refused a specific performance, or disre- 
garded when set up as a defence to an action. 

“But when the parties stand upon an equal footing, and intelligently 
and deliberately, in making their executory contracts, provide for an 
amicable adjustment of any difference that may arise, either by arbitra- 
tion or otherwise, it is not easy to assign at this day any good reason why 
the contract should not stand, and the parties made to abide by it, and 





1 Compare also U. S. v. Robeson, 9 Pet. 319. 
2 1 Clifford, 439. 8 50 N. Y. 250. 
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the judgment of the tribunal of their choice. Were the question res nova, 
I apprehend that a party would not now be permitted, in the absence of 
fraud or some peculiar circumstance entitling him to relief, to repudiate 
his agreement to submit to arbitration, and seek a remedy at law, when 
his adversary had not refused to arbitrate, or in any way obstructed or 
hindered the arbitration agreed upon. But the rule that a general cove- 
nant to submit any differences that may arise in the performance of a 
contract, or under an executory agreement, is a nullity, is too well estab- 
lished to be now questioned ; and the decision of the appeal of the present 
defendant does not make it necessary to inquire into the reasons of the 
rule, or question its existence. The better way. doubtless, is to give 
effect to contracts, when lawful in themselves, according to their terms 
and the intent of the parties ; and any departure from this principle is an 
anomaly in the law, not to be extended or applied to new cases unless 
they come within the letter and spirit of the decisions already made. 
The tendency of the more recent decisions is to narrow rather than to 
enlarge the operation and effect of prior decisions, limiting the power of 
contracting parties to provide a tribunal for the adjustment of possible 
differences, without a resort to courts of law ; and the rule is essentially 
modified and qualified.” 


In the case before the court the parties had agreed that, if a 
certain canal was enlarged, the defendant company should pay an 
extra toll to be determined by three arbitrators chosen in a speci- 
fied way. The court held that under the agreement such deter- 
mination by arbitrators was a condition precedent to any liability 
for extra toll, and until such arbitration no action would lie for 
extra toll. It is to be noted, however, that the rule of Coleridge, J., 
would cover this case on its facts, and that the court in the course 
of a very long and elaborate decision does not make it entirely 
clear whether it places the case on the broad ground of condition 
precedent irrespective of the question whether the arbitration does 
or does not go to the whole question of liability, or whether it 
considers itself limited to the narrower doctrine of Coleridge, J. 

The Supreme Court of Pennsylvania very early took broad 


ground on the question of agreements for arbitration, holding in 


the case of Monongahela Navig. Co. v. Fenlon,! decided in 1842, 
that the following agreement was valid and binding on the parties: 
“It is also mutually agreed between the parties to these presents, 
that in any dispute which may arise between the contractor and 
the company, the decision of the engineer shall be obligatory 





1 4 Watts & Serg. 205. 
33 


























246 HARVARD LAW REVIEW. 


and conclusive, without further recourse or appeal.”! In Cali- 
fornia, the tendency seems to be toward the doctrine of the House 
of Lords decision in Scott v. Avery.2, In Wisconsin, the case of 
Hudson et al. v. McCartney 3 leaves the question in much the same 
way that it is left by the New York court in Pres’t, etc. D. & H. 
Canal Co. v. Pa. Coal Co. 

The last case to which the writer wishes to call attention is 
Calvin et al. v. The Provincial Ins. Co The defendant and an- 
other insurance company had insured a vessel which was sunk 
while being towed by the plaintiffs for her owners. An agree- 
ment was then entered into between the plaintiffs and the two 
companies, in which, after reciting that the liability for raising 
the vessel was undetermined, the plaintiffs undertook to raise 
her for a sum named, and it was agreed to submit to arbitra- 
tion by whom such sum and the other expenses of repairing the 
vessel should be borne. The plaintiffs raised the vessel, and then 
sued the defendants on common counts for work and labor without 
any arbitration having been had. The case goes off in favor of 
the defendants on the ground of the form of action, but the court 
says as to the agreement : — 


“There is not a word in this agreement by which the defendants 
admit liability for the raising or repairs, or contract that they will pay 
the plaintiffs anything until the question of their liability is decided. 
To found a claim upon the agreement, an award must be shown. It 
would be as reasonable to bring an action upon an arbitration bond 
conditioned to obey . . . an award, before the award is made, as to 
hold that on this agreement an action could be maintained under the 
circumstances.” 


The whole essence of the question under discussion in this 
article is contained in the few words of the court in this case. 
The sinking of the vessel gave rise to no liability of the plaintiffs 
to the defendants or vice versa, the only liability of either being to 
the owners of the vessel. Nor did the raising of the vessel of 
itself give rise to any liability on the part of the defendants to the 
plaintiffs. If the plaintiffs had raised her without any agreement 
on the part of the defendants, there would have been no claim of 





1 See also Faunce v. Burke, 16 Penn. St. 469; Snodgrass v. Gavit, 28 Penn. St. 221. 
2 Holmes v. Richet, 56 Cal. 307, and Saucelito L. & D. D. Co. v. C. U. A. Co., 66 
Cal. 253. 


3 33 Wis. 331. 4 27 Up. Can. Q. B. 403. 
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liability. The plaintiffs must rely on the express contract of the 
defendants, and by that contract the defendants agree to pay the 
plaintiffs only when two things have happened: first, the raising 
of the vessel ; secondly, the making of an award by the arbitrators. 
This is no ousting of the courts of any jurisdiction. The plaintiffs 
may go into court on that contract when they choose, but, if they 
have not submitted the matter to arbitrators, the court, though it 
has jurisdiction of the contract, cannot give judgment, for the 
reason that the things stipulated as conditions precedent to liabil- 
ity on the express contract have not happened, and there is no 
ground of liability in implied contract. As is well put, it is like a 
suit brought on a bond conditioned to obey an award before the 
award is made. 

Pollock, B., in Dawson v. Fitzgerald,! says, “ it has been shown, 
not only by decisions, but by legislation of late years, that the 
same pious reverence is not felt for litigation in open court that 
was felt in old times.” To hold a defendant liable to action on such 
an agreement as is set forth in Calvin v. The Provincial Ins. Co., 
without any performance or attempted performance of the con- 
dition precedent, would be to satisfy the demands of such pious 
reverence at the expense of justice. It may be that, if “two per- 
sons, whether in the same or a different deed from that which 
creates the liability, enter into a collateral and independent agree- 
ment to refer the matter upon which the liability arises to arbitra- 
tion,” such an agreement will not commend itself to the courts for 
specific enforcement, and will not therefore take away the right of 
action on the principal covenant. The refusal by the court to 
give specific effect to such an agreement is no encroachment on 
freedom of contract, especially if the right of an action at law for 
breach of the agreement is recognized, as it is in the opinion of 
Jessel, M. R., in Dawson v. Fitzgerald. It is with reference to 
such agreements that there arose “ the unfortunate expression ” 2 
that ‘the jurisdiction of the court is ousted by the agreement of 
the parties.’” But where “the right itself is under the contract 
not to be perfect and absolute until the arbitrators have decided 
something,” then there can in no sense properly be said to be an 
ousting of the jurisdiction of the courts, for the reason that, under 
the terms of the contract, until after the arbitration has taken place 





. R. 1 Ex. Div. 257. 


1L 
2 Bramwell, B., in Norton v. Sawyer, 4 H. & N. 643. 
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no cause of action has arisen from the jurisdiction of which the 
courts can be ousted. To disregard such a condition precedent is 
quite a different thing from the exercise of the court’s discretion in 
the granting of specific relief. It is to remould the parties’ agree- 
ment and to encroach grossly on their freedom of contract. 

The ancient cases, as has been pointed out, do not involve in 
their result, though they may in their reasoning, any such encroach- 
ment on freedom of contract. In the light of the very general 
questioning and repudiation by modern jurists of the doctrine of the 
public policy on which those cases are based, it is submitted that 

‘| courts which have not already passed on the question should hesi- 
tate long before applying that doctrine in a class of cases which 
are logically distinguishable, and where the application of the 
doctrine involves an anomalous violation of the principles of the 
law of contracts which was not involved in the ancient cases. 
Admitting some force in the ancient doctrine of public policy, the 
courts must, as in every case where public policy is alleged as a 
, ground for departing from ordinary rules of law, weigh the alleged 
public policy considerations as against the evil involved in a legal 
anomaly. Some courts would undoubtedly say that it is on the 
whole better that parties should not rely on unjudicial minds to 
determine their rights. But it must be recognized that there are 
great and obvious advantages to the parties in avoiding litigation 
in court. Weighing all considerations, it is submitted that the 
possible evil of such a determination of rights is entirely over- 
balanced by the evil of holding a provision for such determination 
void as a condition precedent, involving as it does a serious viola- 
tion of principles of law in imposing on the parties, as an express 
contract, a contract vitally different from that which they made. 


Addison C. Burnham. 











RESTITUTION OR UNJUST ENRICHMENT. 249 


RESTITUTION OR UNJUST ENRICHMENT. 


N the November number of Volume X. of this Review, Mr. Abbot 
criticises Professor Keener’s book on Quasi-Contracts, and 
among other matters he finds the principle of “ unjust enrichment” 
either a fetitio principit, or “a redundant link in the chain of rea- 
soning.” ! His reasoning is that since all unjust acts are not illegal, 
the term “unjust enrichment,” by failing to give the rule of dis- 
crimination between unjust and illegal acts and those which are 
unjust and legal, is no rule at all. This would undoubtedly be true 
if it were admitted that all acts by which a man was unjustly en- 
riched did not result in an obligation upon him to restore the 
value of his enrichment. But if that is not admitted, but on the 
contrary is denied, the logical difficulty with the definition dis- 
appears. 

Does the principle then become redundant? I think not. The 
trouble in this case is, as I understand it, that, by reference to the 
standard of conscience in the legal definition, that standard becomes 
the “logically anterior principle,” and the definition ‘“ incapable of 
a real application as a principle of jurisprudence.”? But reference 
to a logically anterior principle is, as it seems to me, merely a logi- 
cal necessity for any form of thought. Take any general proposi- 
tion that you will, legal or lay, and a very slight analysis will show 
you that it is merely a reference to logically anterior concepts which 
are the real basis of any decision under the proposition in question. 
For example, the proposition that mutual promises create mutual 
obligations, is a reference merely to the concept of promises which 
is the real basis of decision in any given case as to the existence of 
an obligation. It can make no difference that in that case the con- 
cept of a promise is more easily grasped than that of injustice. 
That may be a reason of refusing to recognize the rule of “ unjust 
enrichment” as a legal rule at all, but if so, it is a reason of policy, 
not of logic. In short, I think that all legal propositions simply 
consist in the reference of legal rights to certain concepts or stan- 
dards which are determined without reference to legal facts at all, 
and that whatever faults a legal proposition may have, it is logically 
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perfect so long as it does not so refer to legal concepts which can- 
not themselves be referred to lay concepts.! 

But, further, I believe that reference to indefinite standards, 
such as that of conscience, is a common characteristic of legal 
rules. Take, for example, the rule of responsibility for unlawful 
acts, that none of their results create legal liability except those 
against which an ordinarily prudent man would have provided under 
the same circumstances. Surely the standard of what such results 
are in any given case is quite as incapable of precise definition as 
that of what acts are unjust. 

Or consider the rule governing the extent to which one man may 
injure the property of another in the enjoyment of his own. Sic 
utere tuo ut alienum non ledas. The standard is really no other 
than that by which the interference of each with the enjoyment of 
his neighbors, balanced with his own enjoyment, results in the 
maximum of freedom, a rule quite as incapable of clear definition as 
that of injustice. 

Moreover the whole jurisdiction of equity, albeit it is in many in- 
stances well defined at present, arose from and is being constantly 
based upon no concept more definite than that of the unconscien- 
tious conduct of men in the exercise of their legal rights. 

I cannot think therefore that Mr. Abbot’s criticisms are valid 
upon Professor Keener’s theory in this regard. Whether that 
theory is borne out altogether by the cases, particularly in all its 
scope, is quite a different matter, and one which I cannot discuss 
here. 

In the March number of the same volume of the Review, Mr. 
Abbot suggests as a substitute for Professor Keener’s definition 
this: that the cases of so called unjust enrichment are all instances 
of the right of restitution upon the breach of a consensual obliga- 
tion or upon a tort. I am not quite certain that he means the right 
of restitution to be a remedy, but I think he does, since he dis- 
cusses it under the head of remedies and puts it among a schedule 
of remedies. The right itself is no more than the right of a plain- 
tiff to be put in a position as good as that in which he was before 
the obligation or the tort. 

The most important class of cases which will not fit such a defi- 
nition are those of money paid under a mistake. Mr. Abbot calls 





1 Of course a legal proposition may itself be reducible to other legal terms requiring 
themselves reference to terms, etc., until we reach purely lay concepts ; hence it is only 
mediately that we can say that all legal principles refer to such concepts. 
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them instances of the breach of a consensual obligation to tell the 
truth,! and instances the action of deceit as an example of the 
remedy of damages upon the breach of that obligation.?, The diffi- 
culty with the action of deceit for this purpose is, however, that it 
will not lie unless the defendant has been guilty of a conscious mis- 
statement,’ and under no circumstances for mere suppression of the 
truth, unless there is, in the words of Lord Cairns, “ such a partial 
and fragmentary statement of fact as that the withholding of that 
which is not stated makes that which is stated absolutely false.” ¢ 
But obviously, if damages are not given through the whole range 
of this supposititious obligation, and yet there is no reason from 
the nature of the remedy why they should not be given, it is only 
fair to assume that, if they are given upon any obligation at all, 
(which I cannot for an instant allow,) that obligation is itself limited 
by the condition upon which the remedy actually is granted. Such 
would be an obligation not to lie, and that will not serve for the 
cases of money paid under a mistake. 

Nor can I find the necessary elements from which to deduce 
such an obligation from the facts in the cases of money paid under 
a mistake. The only undertaking possible under the circumstances 
would be a warranty that the facts are as the parties state them 
to be. Obviously one cannot promise that an existing fact is so, 
since a promise means an assurance that the promisor shail per- 
form something. The only promise which the facts admit, there- 
fore, is that, if the facts be not as they are stated, the man who 
makes the statement will put the other party to the negotiation zx 
statu quo, which is simply a warranty of the truth of the statement. 

Suppose that A. comes to B. and reminds him that he has ex- 
ecuted to B. a mortgage long ago, which he says that he now 
wishes to pay. B. supposes that the bond has been cancelled 
before, and tells A. that he so understands it; but, learning from 
A. the contrary, and believing A.’s recollection to be true, he in- 
sists upon payment before giving a satisfaction of the mortgage. 





1 Pages 508, 509. 

2 Page 508. 

8 Ormrod v. Huth, 14 M. & W. 651 (1845), Ex. Ch.; Arkwright 7. Newbold, 17 Ch. 
D. 301 (1881), C. A.; Redgrave v. Hurd, 20 Ch. D. 1 (1881), C. A.; Joliffe v. Baker, 11 
Q. B. D. 255 (1883) ; Derry v. Peek, 14 App. Cas. 337 (1889) ; Glasier v. Rolls, 42 Ch. 
D. 436 (1889), C. A.; Angus zw. Clifford, ’91, 2 Ch. D. 449, C. A.; Morgan vw. Skiddy, 
62 N. Y. 319 (1875); Kountze v. Kennedy, 147 N. Y. 124 (1895); Bowker v. Delong, 
141 Mass. 315 (1886). 

* Peek v. Gumey, L. R. 6 H. of L. 403 (1873). 
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Afterwards the bond turns up cancelled, as B. supposed, and A. 
sues for money paid under a mistake. Surely it would be the 
height of absurdity to say that it is B. who has represented to A. 
a fact which is untrue. B. has simply accepted the money because 
of his belief in A.’s better memory of the facts. Clearly a theory 
involving the breach of a consensual obligation will not fit all the 
cases of money paid under a mistake. 

But there is a worse difficulty. Suppose B. really had made the 
representation to A.,and not A. to B. Does B. undertake to 
make A. whole, if A. takes his version of the story? We should 
all admit that he ought to make him whole, but does he actually 
mean to express that undertaking to A.? Both are supposed to 
believe the facts to be as B. states them, because only then is there 
a mutual mistake. Doubtless B. does mean, as Mr. Abbot says, 
that A. shall believe him to be telling the truth, but we must find 
an undertaking upon B.’s part to answer in case of his mistake, and 
the two things are very far from coincident. Is it not true, rather, 
that just in proportion as two men are really mistaken about facts, 
they do not think at all about the contingency of their error? It 
is only as they are in doubt that they provide for that; and in 
proportion as they are in doubt they are not mistaken, and if they 
are not mistaken the action will not lie for money paid under a 
mistake. Therefore we cannot say that there is that tacit under- 
standing. The pity of it is that they do not think about the neces- 
sity of such an agreement at all. They might make such an 
agreement, but as a fact they do not. The case of a householder 
ordering supplies from a grocer, mentioned by Mr. Abbot, is quite 
different. The future payment of the householder is in the minds 
of both, else the grocer would not give up his goods or the house- 
holder would clear out the shop. 

Another class of cases to which the “restitution theory” will 
not apply is that in which the defendant has received some of 
the consideration upon an illegal contract which he repudiates.! 
There is no obligation created by the agreement, so there can be 
no breach. In the same category are those cases where a defend- 
ant repudiates a voidable obligation; as where he was a minor or 
drunk or insane when he made it; or when it is the contract of a 
married woman under the old law; or where the contract was made 
in the name of one as principal by another acting as his agent, when 
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in fact he was not.! In all these cases it may be said that there 
was a real obligation, which was conditional upon ratification, — 
many will, of course, be offended at my grouping the last instance 
with the rest in this connection, — but it must be remembered that 
a conditional obligation before the condition happens can be broken 
no more than if it were no obligation at all. Hence in these cases 
there can be no obligation broken before ratification, though it is 
of course only in lack of ratification that the action in quasi-con- 
tract will lie. 

Again, consider a contract within the Statute of Frauds. If the 
right of restitution be a remedy upon the obligation, it violates the 
statute, since it is then ‘an action upon the contract.” 

Still, again, take the cases in this country where one who fails 
in the performance of a contract, because it has become impossible, 
is allowed to recover what he has advanced, though the defendant 
be in no default.2 It is true that it might here be urged that 
the defendant, having promised to perform, is in default really, 
though he has an excuse, so far as concerns the remedy of dam- 
ages, in the prior default of the plaintiff, and that it is upon the 
defendant’s actual default that the action is brought. This ex- 
planation falls to the ground, however, whenever the plaintiff’s 
performance is an actual and not an implied condition to the 
defendant’s performance. As the law has become actually settled, 
implied conditions are regarded as conditions in fact, though it is 
hard to see how they can be truly so regarded; and at all events 
no such distinction as is necessary under the argument suggested 
has been taken, and relief is granted in these cases without con- 
sideration of whether the plaintiff's performance was an actual or 
an implied condition to that of the defendant. In these cases 
it is the breach, not the obligation, that is lacking. 

Finally, under the head of obligations, consider the case of sub- 
rogation, taken in its widest meaning. Suppose we should define 
it as a case where A., who has discharged an obligation of B. to a 
third person, is allowed to sue B. upon that obligation, though 
there was no obligation between A. and B. prior to the payment. 
It is of course the last fact which is important in the “ restitution 
theory.” Consider first the case where A. pays the burial ex- 
penses of one whom it is B.’s duty to bury, and is permitted to 
charge B. for them, though he paid them in B.’s absence and with 





1 Keener on Quasi-Contracts, pp. 326-340. 2 Ibid., p. 241 ef seg. 
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out his request.!. Again, consider the case where A. pays for the 
support of one whom it is B.’s public duty to support, a duty in 
which he fails, and where he may recover regardless of any con- 
tract upon B.’s part. No one will venture to suggest that A. in 
these cases sues as a member of the public towards whom the duty 
runs; he could then only prove his actual damages, and would add 
nothing to his rights by his payment. Such also is the case where 
B. has contracted to support a person, and A. discharges the duty 
in which B. fails.2, Another instance is that of contribution be- 
tween joint tortfeasors wherever that is allowed. 

Now in none of these cases is there any color of contract be- 
tween the plaintiff and the defendant; hence I can see no escape 
from admitting them — if they are admitted at all — as exceptions 
to the “restitution theory” whenever an action at law is allowed 
concurrently with a bill in equity of subrogation proper. 

Coming then to contribution between sureties, can we say of 
that as well that it is not dependent upon any contract between 
the sureties to make contribution to one another, since, if it is so 
dependent, it is only an instance of the remedy of damages upon 
that contract,as Mr. Abbot contends? The case of Deering v. 
Winchelsea‘ is, it seems to be conceded, one where contribution 
cannot be based upon any contract between the sureties, and 
therefore one where the “restitution theory” will not apply. It 
was a case where contribution was allowed between sureties for 
the same principal, when they had executed different instruments 
and at different times. Mr. Abbot meets the case by doubting its 
correctness, but in this I think he will admit himself in error, if he 
will consult the authority which now supports the doctrine.®> But 
if this doctrine of contribution between sureties be correct, and if 











1 Keener on Quasi-Contracts, p. 341 et seg. 

2 Professor Keener (p. 351), it is true, confines the remedy in this case to subro- 
gation in equity, but as there is no more trouble upon the common counts in this case 
than in that of the discharge of a public duty, the only objection to the action at law 
seems to me to disappear. 

8 Keener, pp. 408, 410. 

+ 2B. & P.. 270. 


5 Mayhew vz. Crickett, 2 Swanst. 185; Whiting v. Burke, L. R. 10 Eq. 539, and s.c. 


on appeal, 6 Ch. App. 342; Stirling v. Forrester, 3 Bligh, 575 ; Ramskill v. Edwards, 
31 Ch. D. 109 (semd/e); Craythorne v. Swinburne, 14 Vesey, 160 (dictum) ; Duncan v. 
N. & S. Wales Bank, 6 App. Cas. at p. 19 (dictum); Norton v. Coons,6N. Y. 33; 
Armitage v. Pulver, 37 N. Y. 494; Chaffee v. Jones, 19 Pick. 260; Monson v. Drakely, 
40 Conn. 552; Mills v. Hyde, 19 Vt. at p. 64 (dictum); Campbell v. Mesier, 4 Johns. 
Ch. at p. 338 (dictum). I have made no effort to make an exhaustive collection. 
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the reasoning by which the judges deduce the doctrine be correct, 
i.e. that contribution is in all cases a right of merely equitable 
basis and independent of contract between the sureties, then we 
have another exception whenever the remedy in equity is sup- 
planted by an action at law. 

So much for the cases in which there seems to be no breach of 
consensual obligation. How is it when the defendant has derived 
some advantage from the plaintiff by some act of his own, and not 
because it was given him freely? There are the well recognized 
cases of actions to recover the value of what one may have gained 
by an admitted tort ; these we may pass, as they clearly do belong in 
the “restitution theory.” But there are others which do not seem 
to fall in line. Take, for example, the case of money paid to satisfy 
a judgment which is afterwards reversed.’ Suppose — to put the 
strongest case for a tort—the judgment creditor has actually 
levied or threatened to levy an execution. There is no wrongful 
act in any case; he has a perfect obligation which he does right 
to enforce, the only trouble being that, if he waited, that obligation 
would, as it afterwards turns out, become invalid. That does not 
make the past execution in any sense illegal, however ; the defend- 
ant now simply holds what he has wrongfully, ex @guo et bono; 
that is the whole story. 

Those cases in which an action is allowed for money extorted 
under threats to commit some tort at least are doubtful in our 
connection. The threat to commit a tort is not necessarily itself 
a tort. Suppose A. threatens to convert B.’s goods, and B., see- 
ing no way to prevent the act and knowing that his remedy at 
law will be ineffectual, sells at a sacrifice. Or suppose that A. 
threatens B. wrongfully with imprisonment, A. being a sheriff, 
and B, leaves the county for a time and his business suffers. 
Or suppose that A. threatens to induce B.’s workmen to leave 
him, and A. refuses large contracts from fear of the threat. Sup- 
pose in each case B. acted as every prudent man would act who 
sought to avoid loss. Will it be insisted that A. is responsible in 
damages for the loss? Perhaps he is; the field of torts is an 
indefinite one, and constantly widening to-day, but he would be 
a bold man who could say with certainty that such an action does 
lie. But the action for money had is unquestionable, if under the 
threat A. extorts money from B.2 Moreover, it is not in the judges’ 





1 Keener, p. 417 ef seq. 2 Tbid., Chapter XI. 
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minds an action upon a tort at all. We must conclude, therefore, 
that these cases of duress are not instances of restitution for a 
tort. 

All these are instances of exceptions to the theory suggested 
by Mr. Abbot; but there is another objection which goes to the 
definition itself, so far as concerns the cases where money paid 
or the value of goods or services rendered is recovered, because 
the defendant refuses to perform a valid obligation by virtue of 
which he obtained the benefit. Mr. Abbot’s theory regards these 
cases as instances of a remedy upon such obligations. But this 
cannot be supported, I conceive. A remedy is an obligation des- 
tined to stand in the place of the plaintiff's rights, and be, as nearly 
as possible, an equivalent to him for his rights. Wherever the 
plaintiff has the right to the performance of some act by the de- 
fendant, that only can be a remedy to him for the defendant’s 
failure to perform which is an equivalent to such a performance. 
But, obviously, to replace the plaintiff in his position before the de- 
fendant incurred his obligation is no equivalent to the plaintiff for 
the performance to which he had a right. It is not his former 
position which should be restored, but his future position which 
should be realized. It is only when the infraction of the plaintiff's 
right consists in a change from his former position that restitution 
can be a remedy, that is, when there has been a tort or the breach 
of a negative obligation; but where the infraction consists in a 
failure to act at all, the only remedy possible is a change in the 
plaintiff's former position, not a renewal of it. 

Moreover, it seems to me that even were the “ restitution the- 
ory” not intended as a doctrine of remedies at all, but merely as 
a rule that the right of restitution is given upon the breach of a 
consensual obligation, it cannot be supported without modification. 
The breach of such an obligation does not iso facto give the 
right of restitution or rescission. It is only when the breach is 
so important as to make further continuance in the contract 
inequitable, that the other party is permitted to rescind the trans- 
action and recover what he has advanced.! Where it is not, 
he must continue in his performance, and sue for damages upon 
the breach that has occurred, giving the defendant opportunity to 
fulfil his contract for the rest. The question is really quite the 
same as that which comes up in the case of so called implied 





1 Keener, pp. 303, 304. 
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conditions to a contract containing mutual obligations. Is it fair 
that one party should be compelled to go on and be content with 
his remedy for the breach of obligation by the other party, or is it 
fairer that, because of the breach already occasioned by the other 
party, he should be excused? That is a question which has been 
gradually settled by the rule that breaches going to the essence 
do excuse, others do not. Therefore, if the restitution theory be 
admitted at all of consensual obligations, it can be only with this 
modification, and it involves essentially equitable considerations. 
But it is only as the theory avoids the necessity of such consider- 
ations that it has its great merit as a theory; consequently this 
would seem to be a serious criticism, if it be a correct one, upon 
its application. 

My conclusion is this: that Professor Keener’s principle is 
logically perfect and of a kind far from anomalous; that the “ res- 
titution theory” will not apply to those instances of “ quasi-con- 
tract,” which are many, where there is either no obligation broken 
or no tort; that in the case of positive consensual obligations resti- 
tution cannot be regarded as a remedy at all; that in the case of 
all obligations, positive and negative, it does not follow szmpliciter 
upon the breach, but only when special circumstances make it 
equitable that it should be given; and, in short, that it is only in 
the case of admitted torts that the theory has any application. 

In the cases I have chosen as examples in what has been said, 
I have tried to illustrate only such rules as are well settled in one 
or more jurisdictions. There are several cases mentioned in Pro- 
fessor Keener’s book which well illustrate the fact that quasi-con- 
tract is not a matter of consensual obligation at all, and which 
I have omitted; but the validity of such decisions might be ques- 
tioned, and their discussion would take more space than their 
authority would add weight to my argument. 

Mr. Abbot’s theory I could wish were the law, because it is 
clear, precise, and manageable, but of course that is a very differ- 
ent question from whether it actually is the law. I am inclined to 
believe that it is not. 


Learned Hand. 
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been by far the largest on record. 


36, 30, 34, and 44, respectively, in the 


in the four preceding years. 


enlarged. 
The following are the usual tables 


come :-— 


THe Law ScnHoo.. — The following table shows the registration in the 
School on November 15th for nine successive years : — 


1889-90 1890-91 1891-92 1892-93 
Res. Grad. -— _ — 
Third year 50 44 48 69 
Second year 59 73 112 119 
First year 86 101 142 135 
Specials 59 61 61 71 
Total 254 279-303 394 


In spite of the continued operation of the new rules on admission, the 
first year class is nearly as large as that of two years ago, which has hitherto 
The size of the third year class is one 
of the most noteworthy facts appearing in the table ; it is unprecedented. 
The actual percentage of second year men not returning is 28, as against 


centage of men failing to return for their second year is strikingly less 
than ever before, being only 7, as against 23, 28, 24, and 27, respectively, 
The number of men withdrawing or not 
taking examinations continues small; last year there were nine per cent 
in the first year class, and three per cent in the second year class. 
total number of men in the School is consequently larger than ever be- 
fore, running considerably above the 500 mark ; a result very gratifying, 
yet also a little inconvenient while our accommodations remain un- 


eight successive classes have been drawn, both as to previous college 
training and as to the geographical districts from which they have 





1893-94 1894-95 1895-96 1896-97 1897-98 
— — — = I 
66 82 96 93 130 
122 135 138 179 157 
140 172 22 169 216 
Pa ae ae 
351 402 467 472 545 
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HARVARD GRADUATES. 
From Mas- NewEnglandoutside Outside of New 


Class of sachusetts. of Massachusetts. England. Total. 
1893 34 I 19 54 
1894 30 2 17 49 
1895 32 4 13 49 
1896 23 7 17 47 
1897 27 2 15 44 
1898 42 I 25 68 
1899 45 6 19 70 
1900 50 II 30 QI 

Gr ADUATES OF OTHER CoLLEGEs. 
From Mas- NewEnglandoutside Outside of New 

Class of sachusetts. of Massachusetts. England. Total. 
1893 5 9 21 35 
1894 7 20 38 65 
1895 8 14 30 52 
1896 14 II 45 70 
1897 9 12 56 77 
1898 19 23 62 104 
1899 21 12 45 78 
1900 30 19 60 109 


HotpinGc No Decree. 


New England Outside 
From Mas- outside of of New Total. Total of 
Class of sachusetts. | Massachusetts. England. Class. 
1893 4 I 3 12 IOI 
1894 20 I 10 31 142 
1895 16 3 14 33 35 
1896 10 4 9 23 140 
1897 26 7 16 49 170 
1898 25 2 25 2 22 
1899 II 2 8 21 169 
1900 II 2 3 16 216 


The following thirty-eight colleges have conferred their first degrees on 
members of the entering class, the figures indicating the number of men 
from each college, where there are more than one: Yale (23), Amherst (10), 
Princeton (8), Boston College (6), Brown (6), Dartmouth (5), Williams 
(4), University of California (3), Cornell (3), Holy Cross (3), University 
of Wisconsin (3), Bowdoin (2), University of Chicago (2), De Pauw Uni- 
versity (2), University of Pennsylvania (2), Mass. Inst. of Technology (2), 
University of Michigan (2), Stanford University (2), Trinity (2), Alfred 
University, Bates, Bucknell University, Colby, Delaware State College, 
University of Georgia, Georgetown, Indiana University, Iowa College, 
Johns Hopkins, University of Kansas, Knox, University of Missouri, 
Notre Dame, Oberlin, University of Vermont, Washington and Jefferson, 
Ohio Wesleyan, University of Wooster. The increased number from 
Yale and from Boston College is particularly interesting. 





Mr. JusTICcE FIELD’s RETIREMENT. —The judicial service of Mr. 
Justice Field, now ended by his resignation from the Supreme Court of 
the United States, has been notable alike for its duration, the dignity 
of the positions held, the critical character of the times, and the quality 
of the man. Mr. Justice Field was a member of the Supreme Court of 
the United States for a longer time than Chief Justice Marshall sat in 
that body, for a longer time than Lord Mansfield or Baron Parke were 
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Judges of England ; and if one counts in the years when he was a mem- 
ber of the Supreme Court of California, his judicial career is longer than 
Parke’s had been, when, after having for many years given his opinions 
in the House of Lords as Lord Wensleydale, he died at the venerable 
age of eighty-five. Stephen J. Field has been one of the most active 
figures in the highest court of this country, than which no more important 
tribunal exists. Appointed by President Lincoln to this position during 
the stormy days of the war, he served through the no less critical time of 
the reconstruction of the Union, a period in which were brought before the 
Supreme Court questions more intimately concerning the life of the na- 
tion than any which had arisen since the time when the main principles 
of the Constitution had first to be expounded. And in the enormous 
number of judicial opinions written by him during all these years, it may 
be said that Mr. Justice Field has uniformly displayed independence 
of view, vigor of expression, and a high notion of the importance of his 
office. The same qualities of courage and energy which made him 
a leader of men in the stirring days of the settlement of California have 
made him always a prominent figure upon the bench where he sat so 
long. 





TROVER FOR REAL EstatE?—In ‘the late Massachusetts case of 
Rogers v. Barnes, 47 N. E. Rep. 602, the plaintiff gave the defendant a 
mortgage of land conditioned on payment of the debt within a year. 
Before default, the defendant made a false affidavit of default, and con- 
veyed under the power of sale to Reed, who reconveyed to the defendant. 
After the year, the mortgage debt being still unpaid, the defendant 
conveyed by warranty deed to Rice, an innocent purchaser, who got a 
clear record title. Plaintiff then sued defendant in tort for the value of 
the land. The court held that, even though Rice took subject to plain- 
tiff’s right to redeem, the defendant was liable, as the plaintiff had the 
option to follow the land or to recover the value from the defendant, thereby 
confirming the title in Rice. Allen, Holmes, and Knowlton, JJ., dissented. 
The court do not seem very clear as to the grounds of their decision. 
At first sight the decision seems to rest on a doctrine which would apply 
the rules of trover to any case of disseisin ; but it is hardly to be pre- 
sumed that the court intended to lay down such a principle; and the 
case should, therefore, be considered as relating solely to the law of 
mortgages. 

Owing mainly to the loose use of terms, there is much uncertainty as 
to the nature of the interests of a mortgagee and a mortgagor. It seems 
clear, however, that in Massachusetts, before default, a mortgagee has a 
legal fee subject to a legal right in the mortgagor. Holcomb v. Bailey, 
3 Met. 55. After default, a mortgagee has a legal fee subject to an 
equitable right in the mortgagor. 1 Jones on Mortgages, 5th ed., p. 25, 
note 1. The mortgage debt in this case not being paid when due, the 
plaintiff's right became equitable. ‘The court admits that Rice held 
subject to plaintiff's equity. Under these circumstances, why should the 
plaintiff have such an option as is given him in this case? 

Where personalty is converted, optional remedies are given because, as 
the property may be removed or destroyed, there is no certainty of recover- 
ing it. Where there is a breach of trust the cestuz has optional remedies, 
because he may not get the property unless he proves notice. In the 
case in question the recovery of the property is certain if the plaintiff pro- 
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ceeds properly. ‘The right to redeem, together with a claim against this 
defendart for slander of title, seems to be all that plaintiff needs ; and the 
law does not create unnecessary remedies. Much of the reasoning which 
allows the option here would apply to the case of a disseisin, but a dis- 
seisee has no option. Brigham v. Winchester, 6 Met. 460, (not noticed 
by the court in this case). Directly opposed to Rogers v. Barnes is 
Winslow v. Clark, 47 N.Y. 261. As the court have not made their 
position clear, it is difficult to criticise the case, but the objections to it 
may be summed up by saying that it makes an innovation the extent and 
effect of which it is impossible to determine, and as a consequence renders 
the law of real property uncertain.’ 





LIBEL — ConrLicr or Laws.—In the case of Machado v. Fontes 
[1897] 2 Q. B. 231, the Court of Appeal has handed down a decision 
that is worthy of note. The court holds that if, while A and B are 
both in Brazil, A publish in regard to B an article which is not actionable 
according to Brazilian law, and which is not published in England, an 
action for libel may nevertheless be maintained by B against A in an 
English court. The cases cited, Phillips v. Eyre, L. R. 6 Q. B. 1, and Zhe 
Moxham, 1 P. D. 107, support the decision only by dicta. Putting aside 
the question of precedent, however, it is hard to see how the case can be 
supported on principle. It is a recognized doctrine of private inter- 
national law, that the courts of one country will, generally speaking, 
enforce obligations arising under the laws of another sovereign state. 
Wharton, Conflict of Laws, $$ 393 e¢ seg. This case goes much fur- 
ther. There is no obligation incurred here to be enforced ; for by the 
law governing the parties at the time of the act complained of no right 
was Created in favor of the plaintiff against the defendant. ‘To attempt 
to sustain the case on the ground that the act would be a libel by Eng- 
lish law, would be to encroach upon one of the fundamental principles of 
international law, that of the territorial sovereignty of independent states. 
Wharton, supra, § 477; Cope v. Doherty, 4 Kay & J. 367. 


PRECATORY TRusts.— It is doubtful if there is any more striking ex- 
ample of mistaken kindness than the exceeding diligence with which 
courts of equity were formerly wont to find declarations of trust when in 
simple fact none such existed. In wills, for example, particular words 
were seized on as imposing a legal obligation, although their crdinary 
meaning implied something quite the contrary. The intention of the 
testator was correctly and universally held to be the test; but in dis- 
covering this intention courts of equity seem not infrequently to have 
fallen into an obvious error of simple logic. The question, of course, is 
not whether the testator intends his property to go in the way he recom- 
mends, but whether he means the first taker to be legally bound to carry 
out what is undoubtedly his desire. It is not suggested that the courts 
deliberately ignored this distinction, but it is apparent that they fre- 
quently failed to keep it precisely and clearly before them. Harding 








1 It may be proper to say that Professor Gray, who was counsel at an application 
for a rehearing in this case, is in no way responsible for the appearance of this note in 
the REVIEW. — Ep. 
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v. Glyn, 1 Atk. 469. In many cases this led to lamentable results. 
When, for example, after a devise or bequest, words indicative of hope or 
confidence were added, with an indefinite object, the trust, which the 
courts by the peculiar reasoning adopted were bound to find, failed en- 
tirely, and the first taker became constructive trustee for the heirs or next 
of kin. Thus the testator’s evident intention was defeated by a rule, 
whose only excuse for existence was that it carried out such intention. 

Happily there is to-day a reaction from this unfortunate kindness. 
A recent illustration of this is furnished by the case /n re Williams, 
[1897] 2 Ch. 12. There the English Court of Appeal held that a devise 
by a testator absolutely to his wife, “in the fullest trust and confidence 
that she will carry out my wishes in the following particulars,” did not 
impose a legal obligation on the wife, and that she took unrestricted. In 
the course of his opinion, A. L. Smith, L. J., makes an exceedingly per- 
tinent remark which indicates what is the wholesome and reasonable rule 
to apply in this class of cases. He says, “I cannot understand, if he 
had intended an obligation by way of trust, why he did not say so.” 


TRADE SECRETS. — The development of the law in regard to the rela- 
tions between confidential servants of an inventor and their master is well 
illustrated in the recent case of Zhum Co. v. Tloczynski, 72 N. E. Rep. 
140 (Mich.). The plaintiff is a manufacturer of a fly-paper by a secret 
though unpatented process. The defendant learned the secret while in 
the plaintiff's employ; and a decree was granted restraining him from 
communicating that secret to a third party. ‘The result reached is not a 
new one; as long ago as 1851, it was held that an employee learning the 
recipe of a medicine from his master was not at liberty to make use of 
his knowledge either in imparting it to another or in starting a rival busi- 
ness of his own. JZorison v. Moat, 9 Hare, 241. And more recent 
authority in America seems to have established complete equity jurisdic- 
tion over this class of cases. TZaber v. Hoffman, 118 N. Y. 31. 

The grounds for the assumption of control by equity over these ques- 
tions between inventor and employee are not satisfactorily determined. 
In cases where there is an express contract by the employee not to reveal 
the secrets of the employment the matter is simple. Often, however, as 
in the case at present under consideration, there is no such contract ; 
and here, although the court uses language suggesting that there was a 
breach of confidence, it seems to feel the necessity of implying a contract. 
The theory of implied contracts, however, is overworked ; and in the 
present case there seems to be a remedy which does not necessitate tak- 
ing liberties with the facts. ‘This remedy is the ordinary one for breach 
of trust. It does not depend on any contract, express or implied ; for 
where circumstances create a fiduciary relation it makes no difference 
whether the trustee has contracted to carry out the trust or not. Many 
trusts are created in which the agreements between the parties would be 
held invalid for want of consideration if looked upon as common law 
contracts ; yet the fiduciary is held bound as a trustee. ‘The inquiry to 
be made in the present case is whether the confidential employee stands 
in the position of a trustee, so that in revealing his secret he is guilty of 
bad faith in the view of equity ; and the answer must be that in all re- 
spects he does stand in such a position. ‘The ves which he holds in trust 
is his knowledge of his employer’s secret ; this knowledge is intrusted to 
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him by his employer ; and he holds it subject to the obligation of using 
it solely for his employer’s benefit during the service, not betraying it at 
any time to a stranger to the employment, and not in any way using it 
against the employer after the term of service is ended. ‘This doctrine 
was carried to its logical development in Morison v. Moat, supra. There 
it was held that, if the person who receives the secret from the confiden- 
tial employee is a purchaser for value without notice, he has a full right 
to use the secret ; but if, on the other hand, he is a mere volunteer deriv- 
ing benefit under a breach of trust, he acquires no beneficial interest in 
the secret. It seems then that the confidential employee is regarded as 
a trustee as fully as if the ves had been, for instance, real estate or stocks 
and bonds; and the purchaser from him is looked upon in the same light 
as the purchaser from a trustee of an estate. It is suggested that this is 
the true principle to apply to the present case ; even if no grounds for 
implying a contract had appeared, the defendant could be restrained from 
committing a breach of trust. 





MAY THE STATE IMPEACH ITs OWN WITNESSES ?— That a party cannot 
impeach the character of his own witness seems to be an established 
principle of the common law. A generally recognized exception to this 
rule, however, permits the impeachment of an attesting or subscribing 
witness to a deed or will. ‘The Supreme Court of Vermont, in a recent 
case, State v. Slake, 38 Atl. Rep. 311, has extended this exception by 
holding that the State may impeach its own witnesses in criminal cases. 
Apparently there is no authority for such a proposition. It is believed, 
furthermore, to be untenable on principle. 

The reason usually assigned by the courts for making an exception in 
the case of witnesses to an instrument is that, inasmuch as a party is 
compelled by law to call such witnesses, he does not therefore present 
them to the court as worthy of belief. Precisely the same ground under- 
lies the decision in State v. Slake, supra. The court holds it to be “the 
duty of the State to produce and use all witnesses within reach of prc- 
cess, of whatever character, whose testimony will aid the jury in arriving 
at the truth, whether it makes for or against the accused, and that, there- 
fore the State is not to be prejudiced by the character of the witnesses 
it calls.” In another place the court says that “the State is bound to 
call all the witnesses,” not being “at liberty to choose and to call whom- 
soever it will.” 

If a literal construction of this language be adopted, the court cer- 
tainly seems to regard it as obligatory upon the State to call every pos- 
sible witness, including the defendant and the defendant’s witnesses. 
Clearly, in many instances, such a rule could not possibly be put into 
practice. Even where practicable, it would often result in a needless 
waste of time and money. Conceivably the court merely means that the 
number of witnesses in a given case being necessarily limited to such as 
happen to be cognizant of the facts the State is consequently obliged to 
call such persons, and should therefore be entitled to impeach their 
character. This reasoning, however, would operate equally well in favor 
of the prisoner and both parties to a civil suit ; and were such a doctrine 
thus extended by the courts, the general principle that a party cannot 
impeach his own witness would have no significance whatever. 

In granting to the State this privilege of impeaching its own witnesses, 
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the court proceeds upon the theory that the State’s officers, far from 
having private interests to subserve, are engaged in the duty of securing 
equal justice to the State and the accused, and should not, accordingly, be 
hampered by “a rule without a reason.” It is difficult to see, however, 
why this doctrine is not directly contrary to the prevailing notion that it 
is the prisoner, and not the State, who is entitled to every protection and 
advantage possible. 

It is submitted that the Vermont court has failed in its attempt to 
bring the present case within the exception as to instrumental witnesses ; 
for surely the State, like any other party, is “ at liberty to choose and to 
call whomsoever it will.” Apparently, therefore, the decision is squarely 
at variance with the general rule under discussion. That rule may be 
lessened in significance by restriction within narrow limits. ‘The reason- 
ing underlying it may be subject to criticism. But the rule itself still 
remains a principle of the common law, and should be abolished, if such 
action seem desirable, not by judicial decision, but by an act of the 
legislature. 

ADMINISTRATION OF THE ESTATE OF A SUPPOSED DeaD Man. — The ad- 
ministration in a probate court of the estate of a living man appears at first 
sight such a palpable absurdity, that it is astonishing that any one should 
contend for the validity of such a proceeding, and still stranger that any 
legislature should think of giving legal effect to it. Nevertheless, this has 
been done. In Roderigas v. East River Savings Institution, 63 N.Y. 460, 
the court, with the aid of a statute, refused to allow a distribution of a 
supposed decedent to be disturbed. ‘This New York case, it is believed, 
stands absolutely alone. The recent case of Carr v. Brown, 38 Atl. Rep. 
9 (R.I.), represents, however, an attempt to obtain the same result from 
a Rhode Island statute. This statute provides that when a man has 
been absent for seven years, and nothing heard from him during that 
time, the probate court shall have power to grant administration of his 
estate as if he were dead. ‘The court refused to consider such an admin- 
istration as valid, as against the supposed decedent, particularly on the 
ground that the statute is contrary to the provision of the Fourteenth 
Amendment to the United States Constitution, that no State shall deprive 
any person of his property “without due process of law.” In support 
of this position they cite an overwhelming weight of authority. Nothing 
is better established than that, in the absence of statute, the jurisdiction 
of a probate court depends on the actual fact of the death of the person 
whose estate is to be dealt with. In point of theory, the question whether 
the judgment of the court ought, or ought not, to be conclusive on that 
fact is not so simple as it may appear. ‘The judgment should be con- 
clusive as to all the facts found in it, as against all parties to the suit. 
In the case of a judgment zz vem, all persons are made parties for this 
purpose who have received either actual notice of the suit, or constructive 
notice from the public seizure of the property by the court. If a probate 
court proceeded zz vem, and seized the property before giving judgment, 
then perhaps advertisement of the seizure might be held to give construc- 
tive notice of the suit to the absent owner, and he might be concluded 
from disputing the judgment. ‘The probate court, however, has never 
been regarded as proceeding zm rem, nor does it take possession of the 
property concerned before granting the letters of administration. 
Whatever might be the effect of this Rhode Island statute, in the absence 
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of any constitutional restriction, it would seem clear that the Fourteenth 
Amendment makes it impossible to hold valid any administration of the 
estate of a living man. A probate court, which is essentially a court of 
very limited jurisdiction, acting without a jury, has never been legally 
empowered to meddle with the goods of any living person, nor can it do 
so by any “due process of law.” 


NatTurAL Gas— Po.LicE Power. — The Supreme Court of Indiana has 
decided in the case of Zownsend v. State, 47 N. E. Rep. 19 (Ind.), that an 
act forbidding the burning of natural gas in flambeau lights is not uncon- 
stitutional ; being a legitimate exercise of the police power. It is possi- 
ble to agree with the decision of the court on the ground that the law is 
simply a prohibition of the use of property in a manner contrary to public 
policy. This, however, does not at all imply a concurrence in what seems 
to be the chief ground for its decision, This is based chiefly on the anal- 
ogy,drawn by a Pennsylvania court in Gas Co. v. De Witt (130 Pa. 235), 
between water, gas, and oil, and animals fere nature, in that each of 
these substances becomes private property only on being reduced to 
actual possession, and the State, as holding the property for the benefit 
of the people at large, may decide on what terms it shall be reduced to 
private possession. So far, this analogy, although at first sight fanciful, 
seems quite correct on principle. Gas Co. v. De Witt, supra; Gas Co. 
v. Zyner, 131 Ind. 277; Gould, Waters, 2d ed., § 291. 

When the court comes to its conclusion, however, the argument by an- 
alogy fails. The court reasons that, as the game laws, which regulate the 
capture of animals fere nature, have been held constitutional, this pres- 
ent law, which regulates the use of a mineral “ fere nature,” must also 
be held constitutional. It is submitted that the argument of the court is 
not sound. The scope and aim of the two laws are quite different. If 
the Indiana statute were analogous to the game laws, it would have for 
its subject matter the regulation of the conditions on which, or the ways 
by which, individuals could take possession of portions of the natural gas 
of the State. It does nothing of the sort. It does not at all deal with 
the question of how, or under what conditions, natural gas may become 
individual property. Assuming that the gas has already been reduced to 
possession, it concerns itself only with the manner in which he who has 
become the owner shall use his property. For this reason it would seem 
that while the decision of the court, as said above, may be correct, the 
analogy which forms its chief support in the opinion is of no value. 





THE RicHt To Use THE Maits.— The United States Circuit Court 
has recently rendered an interesting decision relating to the right of a 
citizen to use the government mail system. In the case of Hoover v. 
McChesney, 81 Fed. Rep. 472, the plaintiff, secretary of the Southern 
Mutual Investment Company, claimed that the defendant, a postmaster, 
wrongfully refused to deliver his mail. ‘The defendant admitted the 
withholding, but justified it by two orders of the Postmaster General, 
alleged to be issued, in pursuance of certain acts of Congress, because 
the Postmaster General believed the company and the plaintiff were 
engaged in conducting a lottery contrary to law. The court held that 
the defendant was justified in withholding mail matter addressed to the 
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company or its officers, but was not so justified as to matter addressed 
to the plaintiff personally, and not as an officer of the company. 

It is conceived that the court was correct in its conclusion. To hold 
the contrary, indeed, would be to assert that an executive officer has the 
right to determine what person or persons shall be excluded from the 
right to use the mail service ; and such a doctrine, it would seem, is not 
only entirely inconsistent with a proper sense of justice, but unwarranted 
by the authorities. 

The injunction in the present case was granted upon two grounds. 
The court says, in the first place, that the plaintiff, as a citizen of the 
United States, had a property right in the use of the mails, and that the 
action of the postal authorities deprived him of that right without due 
process of law, thus violating the Fifth Amendment to the Constitution of 
the United States. It is submitted that this view, which illustrates 
strikingly the present tendency of courts to interpret the Fifth Amend- 
ment liberally, goes too far, and puts a meaning on the word “ property ” 
not contemplated by the framers of the Constitution. ‘The court claims 
also that the transaction amounted to a violation of the Fourth Amend- 
ment, securing the people against unreasonable searches and seizures of 
their papers and effects. This is believed to be the correct ground upon 
which to rest the decision, for the right secured by the Fourth Amend- 
ment extends to private papers in the mail as well as to those in one’s 
own household. 





RECENT CASES. 


ADMIRALTY — JURISDICTION — LIENS UNDER STATE STATUTE. — A Massachu- 
setts statute gave a lien for repairs and supplies furnished in the home port. /e/d, that 
the process was one 77 vem, andenforceable exclusively in the Federal District Courts, 
and the State courts had no jurisdiction. Zhe Glide, 17 Sup. Ct. Rep. 930; Atlantic 
Works v. Tug Glide, 157 Mass. 525, reversed. 

The reasoning is briefly stated at the end of the opinion. By the laws of the United 
States the Federal District Courts have exclusive maritime and admiralty jurisdiction ; 
the lien on a vessel is a jus 7 re and a maritime lien to secure the performance of a 
maritime contract, and equally within the maritime jurisdiction whether created by the 
common law or by statute. Although the common law gave a lien for repairs furnished 
a foreign vessel and the Federal courts had exclusive jurisdiction, 7ke Moses Taylor, 4 
Wall. 411, it gave none for those furnished to a home vessel. Such a lien, if it existed, 
would be enforced in the same way and be subject to the same jurisdiction as one ex- 
isting without a statute. Adantic Works v. Tug Glide, supra, Morton, J., dissenting. 
The statute gives the cause of action; the exclusive jurisdiction existed before. The 
characteristic opinion by Mr. Justice Gray presents a full review of the authorities. 


CONSTITUTIONAL LAW — COLLATERAL ATTACK — DE FACTO OFFICER.— A was 
convicted in a city police court created under a statute which was unconstitutional be- 
cause it did not properly classify municipal corporations. On petition for hadeas corpus, 
held, that the constitutionality of the statute was open, and that A was entitled to release 
as, the police court having no legal existence, the judge was not a de facto officer and 
his acts were void. Ax parte Giambonini, 49 Pac. Rep. 732 (Cal.). 

While professing to follow Buck v. City of Eureka, 109 Cal. 504, the judge really 
disregards the rule which he himself laid down in that case. There a statute authorized 
a council to create an office to be filled in a certain manner. The office was not created, 
but a person appointed in the manner specified acted as officer and was generally recog- 
nized as such. He was held to be a de facto officer, as the office had a potential exist- 
ence under the statute. In the principal case it was not claimed that a city police court 
could not exist under the Constitution ; the only objection to the statute was that it 
contained improper classifications. It is hard to see any more potential existence inan 
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office which a statute authorizes a council to create than in one which a constitution 
authorizes the legislature to create. By the same principle of public policy, the acts of 
the officers under the statute and under the Constitution should be protected from col- 
lateral attack. State v. Carroll, 38 Conn. 449; State v. Gardner, 54 Uhio St. 24. A very 
different question arises if the legislature attempts to substitute a statutory office for 
one expressly recognized in the Constitution, as in Morton v. Shelby County, 118 U.S. 
425, where the court allowed collateral attack. 


CONSTITUTIONAL LAW — ENACTMENT OF STATUTES — IMPEACHMENT BY JOUR- 
NALS. — To ascertain whether or not the legislature in the passage of a bill complied 
with the requirements of the Constitution, the court may go back of the enrolled bill to 
see if the journals of both houses of the legislature show that the requirements of the 
Constitution were obeyed. Cohn v. Kingsley, 49 Pac. Rep. 985 (Idaho). 

An enrolled act, signed by the proper officers, and filed in the office of the Secretary 
of State, will be held to have been enacted as enrolled, though the legislative journals 
show that in its progress through the legislature an amendment was adopted which is 
not included in the enrolled act. A/cKennon v. Cotner, 49 Pac. Rep. 956 (Oreg.). 

The above cases bring out sharply the divergence of opinion which exists as to the 
effect which should be given the enrolment of a statute. See 10 HARVARD LAW RE- 
VIEW, 380. The only view which can be supported on sound principle is that the 
certificate of enrolment is unassailable by the journals of the legislature, whether to 
show an omission of an amendment, or a failure to comply with some form required by 
the Constitution. This doctrine does not deny the right of the judiciary to declare a 
law unconstitutional, under fitting circumstances; it simply requires the court to re- 
spect the only evidence which can properly be before it, — the solemnly authenticated 
record of the legislature. That body, as it has the power to pass a law, must neces- 
sarily have as an incident the right of directing what shall be the supreme evidence of 
its authenticity. For the judiciary to permit the record to be controlled by journals, 
which, from the nature of things, are likely to be irregular and inaccurate, does not 
comport with decency of procedure, and with the respect due to co-ordinate departments 
of government. Pangborn v. Young, 32 N. J. Law, 29. 


CONSTITUTIONAL LAW — JURISDICTION — ADMINISTRATION OF ESTATE OF SuP- 
POSED DEAD MAN. — /é/d, that a statute authorizing a probate court to administer 
the goods of a man who has not been heard of for seven years, as if he were dead, and 
making that administration good even in case he turns out to be alive, is unconstitutional, 
as depriving a man of his property without due process of law. Carr v. Browz, 31 Atl. 
Rep. 9 (R. I.). See Nores. 


CONSTITUTIONAL LAW— RIGHT OF CITIZEN TO USE MAILS. — edd, that a citizen 
of the United States has a property right in the use of the mails for lawful purposes, 
of which he cannot be deprived without due process of law. Hoover v. McChesney, 
81 Fed. Rep. 472. See Nores. 

CONTRACTS — INSURANCE — PROVISION FOR ARBITRATION. — /e/d, that a pro- 
vision in an insurance policy, requiring the settlement out of court of all questions in 
dispute arising under it, is not invalid as ousting the jurisdiction of the court. Raymond 
v. Farmers’ Ins. Co.,72 N. W. Rep. 254 (Mich.); Robinson v. Templar Lodge, 49 Pac. 
Rep. 170 (Cal.). 

It was suggested under the same heading in 11 HARVARD LAW REVIEW, 127, that 
the hostility of the courts to provisions for arbitration is gradually breaking down. It 
would be hard to find better illustrations of this than the above cases. 


CRIMINAL LAW— FORMER JEOPARDY. — The defendant was tried on an indict- 
ment for murder in the first degree, and was found guilty of murder in the second 
degree. Held, he could be tried again for the higher offence after the verdict had been 
set aside on his own motion. State v. Kessler, 49 Pac. 293 (Utah). 

The weight of authority on this point is contra. 1 Bishop, New Criminal Law, 1006. 
The generally accepted doctrine is that a conviction for an offence less than the highest 
charged is an acquittal of every higher degree of the offence, and that by moving for a 
new trial the defendant waives his constitutional defence of former jeopardy only in 
respect to the issue which has been found against him. 


CRIMINAL LAW — PERJURY —INCRIMINATING TESTIMONY. — //e/d, that a wit- 
ness in a pension examination who is manifestly ignorant of his constitutional right to 
keep silent as to incriminating matters, and who is not informed of it, cannot be con- 
victed of perjury on subjects as to which he might have kept silent. Uvited States v. 
Bell, 81 Fed. Rep. 830. 

In Counselman v. Hitchcock, 142 U.S. 547, the provision in the Fifth Amendment as 
to the privilege of a witness was construed very liberally, on the ground that it ex- 
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presses an ancient and fundamental principle of English and American liberty. That 
this view is unsound historically, see 1 Jur. Soc. P. 456, and 5 HARVARD LAW REVIEW, 
71. Inthe principal case the provision is construed even more liberally. It seems 
strained to construe a privilege not to testify as to crimes already committed into a 
grant of immunity from crimes not yet committed. It may seem a little hard to con- 
vict an ignorant man who not knowing his rights swore falsely ; but it is submitted that 
the mitigating circumstances in this case are more properly considered in connection 
with the sentence to be imposed, or an appeal to the pardoning power, than in de- 
ciding on the rule of law. 


DAMAGES — BREACH OF PROMISE OF MARRIAGE — AGGRAVATION. — In an action 
for breach of promise of marriage, defendant pleads, as a justification, unchastity in 
the woman, and fails to prove his plea. e/d, though the plea was not made in bad 
faith, the damages might be aggravated on account of it. The plea is on the record, 
and will remain there as a continued reiteration of the charge against the plaintiff, and 
therefore a trifling verdict would not show that such charge was unfounded. Aaufman 
v. Fye, 42 S. W. Rep. 25 (Tenn.). 

It is true that plaintiff suffers as much injury from such a charge being placed on 
the record in good faith as if it were done in bad faith. But this is a question of ex- 
emplary, not of compensatory damages, and to punish defendant for a dona fide plea is 
to put a penalty upon an honest endeavor to defend a suit. This consideration would 
seem to require a different result, even if the court is right in saying that the ground for 
aggravating the damages is that the plea is on record. But it may well be doubted if 
this is the true ground. It was decided in A7iffex v. McConnell, 30 N. Y. 285, that the 
introduction of this class of evidence under the general issue might be considered in 
aggravation of damages. That case could not rest upon the reason urged in the prin- 
cipal case, for there was no special plea on the record. Moreover, the result in the 
principal case is contrary to the reasoning on which exemplary damages are allowed in 
general, viz. to punish defendant because he has acted maliciously. A plea made in 
good faith has no tendency to show defendant in such a light. 2 Sedgwick on Dam- 
ages, Sth ed., § 640. 


DAMAGES — PROSPECTIVE — CONTINUING TREsSPASS.— A railroad built its tracks 
on a street, under a license from the city. Plaintiff was an abutting owner, but pur- 
chased after the building of the road. //e/d, that he was entitled to recover the amount 
of damages accruing year by year, as for a continuing trespass. Hoffman v. F.& P.M. 
R. R. Co. 72 N. W. Rep. 167 (Mich.). 

This would seem to be a case of a permanent legal structure, for, if necessary in 
order to prevent removal of the tracks by legal process, the company can take plain- 
tiff’s easement by condemnation proceedings. Technically, the trespass is a continuing 
one, and damages can be recovered to the date of the writ only. Pond v. Met. Elev. 
Ry. Co., 112 N. Y. 186. But on practical grounds, it would seem better to regard the 
injury as a permanent one and allow all damages, past and prospective, to be recovered 
in one action. Stodghillv. C., B. & Q. R. R. Co., §3 Lowa, 341. As a matter of fact, all 
the damages are suffered at once. There is a permanent depreciation in value which 
has to be reckoned with in selling the property. That the judgment legalizes that 
which before was a wrong, is no more than is done by satisfaction of the judgment in 
the ordinary case of conversion. 


Equity — BILL ‘ro GET POSSESSION OF LAND. — Held, that one in whose favor a 
decision has been rendered in a contest before the United States Land Department, 
may maintain a bill in equity to obtain possession of part of the land involved, of 
which he has never been in possession, and which has for a long time been occupied 
by the other party, though the latter charges that the decision of the Land Office was 
obtained by fraud. Barnes v. Newton, 48 Pac. Rep. 190 (Okl.); dissenting opinion, 
49 Pac. Rep. 1074. Woodruff v. Wallace, 41 Pac. Rep. 357 (Okl.), followed. 

The ground of the court for taking jurisdiction is that the remedy at law by action 
of forcible entry and detainer is slower than the remedy in equity. While this reason 
may justify the issuance of a preliminary injunction at the suit of one in possession to 
prevent irreparable injury by a destructive trespass, it is doubtful if it should be ap- 
plied where, as in the principal case, the plaintiff is out of possession, and no danger 
of irreparable injury is shown. On the questions of fact involved in an action to get 
possession of land, it has always been considered that each party has a right to a jury 
trial, and even where equity has taken jurisdiction it has directed a trial at law under 
the equity court’s control. An assumption of jurisdiction by equity which takes 
away this right to trial by jury should be made only with the greatest caution, and, as 
the dissenting judge points out, the authorities cited by the majority hardly justify it 
in the principal case. 
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EVIDENCE — DocUMENTS — NOTICE TO PRODUCE. — The defendant was indicted, 
under a statute, for the misuse of public funds. Checks were traced into his posses- 
sion. eld, that the prosecution might introduce secondary evidence of their contents, 
without first giving notice to the defendant to produce them. State v. McCauley, 49 
Pac. Rep. 221 ( Wash.). 

The reasoning of the court, that notice is not necessary because the defendant can- 
not be compelled to produce, cannot be supported. Notice is given for the purpose of 
allowing the opposite party an opportunity to produce, and must be given unless the 
proceedings are themselves a notice. This was not shown to be the case here. The 
court cites 3 Rice on Ev., p. 45, for the proposition that notice need not be given “if 
the evidence in the case shows the document to be in the defendant’s possession.” 
The cases supposed to support this exception are all cases where the indictment is for 
larceny of the paper in question, or for forgery, and are therefore not in point. The 
opinion is short, and gives the impression that the court does not think that questions 
of evidence are worthy of investigation. 


EVIDENCE — RIGHT OF STATE TO IMPEACH ITS OWN WITNESSES. — Held, that the 
State may impeach its own witnesses in criminal cases. State v. Slack, 38 Atl. Rep. 
311 (Vt.). See NOTEs. 


EXECUTIONS — APPLICATION OF PROCEEDS. — Defendant, a sheriff, collected a sum 
of money on an execution in favor of plaintiff, and applied part of it on a tax warrant 
against plaintiff then in his hands for collection. edd, that plaintiff could recover the 
amount so applied. LZaton v. McEthone, 49 Pac. Rep. 695 (Kan.). 

The reasoning in support of the decision is that money in the hands of a sheriff, 
collected on an execution, is in the custody of the law, and therefore is not subject to 
levy or garnishment. ‘The force of this argument was clear when the sheriff was re- 
quired actually to bring the money into court with the return of the writ. Now, how- 
ever, the reason of the rule seems to fail, for the officer regularly pays it over at once 
to the judgment creditor, and could immediately levy on it again. It seems proper to 
reach the same result without such a useless proceeding, by allowing the sheriff to levy 
at once on the money while in his own hands. This view has been taken in Vermont, 
New Hampshire, New Jersey, and Tennessee, though the great weight of authority, 
beginning with Zurner v. Kendall, 1 Cranch, 117, is with the principal case. See Free- 
man on Executions, § 130, and note. 


GARNISHMENT — EXECUTORS AS GARNISHEES. — A was indebted to B, who recov- 
ered a judgment against A’s executors. C,a creditor of B, attempted to garnish A’s 
executors. The executors filed a disclosure, in which they admitted the judgment, and 
that the money was in their hands ready to be paid to those entitled to it. No order 
of distribution had been made by the probate court. /Ve/d, that the executors could 
not be garnished. Two judges dissenting. Hudson v. Wilber, 72 N. W. Rep. 162 
(Mich.). 

The authorities are practically unanimous in support of this case. These authori- 
ties rest on two grounds, viz., that the executor’s liability is not a debt or property 
within the garnishment statutes, and that the money, being in the hands of an officer 
of the court, is in the custody of the law, and cannot be reached by an order from an- 
other court. The rule is not confined to executors and administrators, but applies to 
receivers, assignees in bankruptcy, and similar officers of court. In most jurisdictions, 
garnishment is allowed after final decree of the court appointing such officer, because 
it is said that the liability of the executor has then become fixed. But the soundness 
of such a result may be doubted. The court orders the executor to distribute the 
funds in a certain way, and to allow a different court to change this order would seem 
to be against public policy. For authorities, see Rood on Garnishment, § 27 ef seg. 


INSURANCE— CHANGE OF OWNERSHIP — BREACH OF CONDITIONS. — A policy of 
fire insurance, with the usual mortgage clause attached, stipulated that the mortgagees 
should notify the insurer of any change of ownership that came within the mortgagees’ 
knowledge. A change of ownership occurred between the application for insurance by 
the mortgagees and the delivery of the policy. /e/d, that a failure to notify the insurer 
did not avoid the policy. Pioneer Savings & Loan Co. v. Ins. Co., 49 Pac. Rep. 231 
(Wash.). 

The violation of a condition in a policy of insurance either avoids the policy or has 
no effect whatever. There is no half way ground, and the reasoning of the court that 
the breach of such a condition sounds in damages simply, is utterly untenable. See 
May on Ins., 3d ed., § 156 e¢ seg. But considering the well recognized temper of courts 
in construing policies strongly against the insurer, Western, &c. v. Home Ins. Co., 145 
Pa. St. 346, the decision may possibly be supported on the ground that the property 
had changed hands before it was insured; and if the insurance company desired to be 
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notified of a change of ownership between the application and the issuance of the pol- 
icy, they should have stipulated for it. Day v. Jus. Co., 72 Iowa, 597. That is, when 
they issued the policy, they insured the property as it then was; Dooly v. Jus. Co., 16 
Wash. 155. Although other reasons are often advanced for such strict construction 
of policies by modern courts, it is submitted that the only sound ones are, first, the 
common-law rule applicable to all promises in writing, and, secondly, that the insur- 
ance company is an expert in the business. 


MorTGAGES — ACTION OF TORT FOR WRONGFUL SALE UNDER A POWER. — /e/d, 
that a mortgagee who wrongfully exercised a power of sale before default is liable to 
the mortgagor in an action of tort for the full value of the land, although the purchaser 
from the mortgagee holds subject to the mortgagor’s right to redeem. Rogers v. Barnes, 
47 N. E. Rep. 602 (Mass.). See NOTEs. 


PERSONS — ALIENATION OF HUSBAND’s AFFECTIONS. — /e/d, a married woman 
can maintain an action against persons who wrongfully entice her husband from her 
and alienate his affections. Lockwood v. Lockwood, 70 N. W. Rep. 784 (Minn.). 

The gist of this action is the loss of consortium. There seems to be some doubt 
whether the wife could maintain the action at common law. Lyuch v. Knight, 9 1. L. 
Cas. 577. But since by statute the wife is now permitted to sue, for her own benefit, 
for personal wrongs done her, this action is allowed her in most jurisdictions. See 
Cooley on Torts, 2d ed., 228. The Maine and Wisconsin courts have, however, 
denied the wife this remedy. Doe v. Roe,82 Me. 503; Duffies v. Duffies,76 Wis. 374. 


PERSONS — MARRIAGE — FRAUD. — Held, concealment by a woman from her hus- 
band at the time of her marriage of the fact that she is pregnant by another man does 
not render the marriage void. JZoss v. Moss, [1897] P. 263. 

In the course of a well reasoned and technical opinion the court discusses early 
English text-writers and dicta in support of its view, and a number of American 
authorities opposed to it, of which the leading case is Reynolds v. Reynolds, 3 Allen, 
605. The decision in the latter case is based upon the ground that pregnancy by 
another at the time of marriage is in violation of the essentialia of marriage, because 
the wife is incapacitated from bearing her husband children, and he is forced to choose 
between receiving into his family a child not his, or asserting that his wife is unchaste. 
The court in the principal case, following the criticism of Bishop on Marriage, §§ 483- 
499, argues that the disability is temporary only, and that the presumption of legiti- 
macy, although strong, is rebuttable, and if the husband does rebut it he is in no worse 
plight than if he unwittingly had married merely an unchaste woman, for which it is well 
settled that he cannot have the marriage declared void. Although Bishop is inclined 
to justify the result of Reynolds v. Reynolds, supra, on grounds of public policy, the 
court logically refuses to follow him, and adheres strictly to the principle that actual 
consent alone is essential, and that fraud inducing the consent is immaterial. Ayliffe’s 
Parergon, 362. 


PLEADING — ABATEMENT — PENDENCY OF ANOTHER ACTION FOR SAME CAUSE. — 
A plea in abatement, alleging that another action for the same cause was pending at 
the commencement of the suit, but not at the filing of the plea, was he/d properly 
overruled. Winner v. Kuehn, 72 N. W. Rep. 227 (Wis.). 

The decision follows Bates v. Cheseboro, 32 Wis. 594, and overrules a dictum in 
Le Clerc v. Wood, 2 Pinney, 37. Some authorities hold that every action commenced 
during the pendency of another for the same cause is vexatious, and must abate. 
Parker v. Colcord, 2 N. H. 36. The Wisconsin court conceded this to have been the 
strict common-law rule; but apart froma statement in 1 Bac. Abr. tit. Abatement, M, 
65, little direct English authority can be found for such a proposition. Cf. Green v. 
Watts, 1 Ld, Ray. 274. The earlier cases discuss in what actions a plea of “is pendens 
might be filed in abatement of the writ before declaration made, but do not decide the 
present question. Sparry’s Case, 5 Co. 61. According to the principles of common- 
law procedure, it is difficult to see how a plaintiff can succeed in an action in which he 
was not entitled to recover at the time it was brought; but to compel him to institute 
another would produce that multiplicity of suits which the defence of /is pendens was 
designed to prevent. It is not surprising, therefore, that the doctrine of the principal 
case is accepted in most of the United States. Leavitt v. Mowe, 54 Md. 613. 


PROPERTY — RIPARIAN RIGHTS — DIVERSION BY GRANTEE. — An upper riparian 
proprietor granted to the defendant, a non-riparian owner, a right to lay pipe across 
his land for the purpose of taking water. This use slightly diminished the supply of 
water of the plaintiff, a lower proprietor. é/d, that the use of the water was appur- 
tenant to the riparian land, and, as against the plaintiff, the defendant had no right to 
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divert the water, and that the court would enjoin him from so doing, without regard to 
the amount of the plaintiff’s injury. Goud v. Eaton, 49 Pac. Rep. 577 (Cal.). 

The case is exactly like Ormerod v. Todmorden Mill Co., 11 Q. B. D.155, 172, where 
Bowen, L. J., approving Stockport Waterworks Co. v. Potter, 3 H. & C. 300, says, “ The 
right of the riparian owner may be compared to a right of common appurtenant for 
cattle levant and couchant upon the land; this right cannot be aliened from the land.” 
See, to the same effect, Garwood v. R. R. Co., 83 N. Y. 400, where the defendant, 
although a riparian owner, was enjoined from using the water to supply its locomo- 
tives, because it was not used up on the land. The court also implies that there must 
be some injury to the plaintiff. £//iot v. Fitchburg R. R. Co, 10 Cush. 191. But 
whether an injunction should be granted for a slight injury is questionable, Zar/ of 
Sandwich v. Great Northern R. R. Co.. 10 Ch. Div. 707, and an action at law would 
have served as well to prevent the running of the Statute of Limitations. 


PROPERTY — REVOCATION OF LICENSE— BREACH OF CONTRACT. — Plaintiff and 
defendant agreed that defendant should let his wall to plaintiff for bill-posting at a 
certain sum per annum. In an action of contract for withdrawing the permission, it 
was held that, although the license was revocable, this action was maintainable. 
Kerrison v. Smith, [1897] 2 Q. B. 454. 

The decision is undoubtedly sound, and is probably law in this country as well as 
in England. The argument on the other side is that the plaintiff paid for a revocable 
license, and that, having received what he bargained for, he should not be heard to 
complain because the licensor exercised his option to revoke. It is far more probable, 
however, that the latter contracted not to exercise this option; and this was probably 
what the court had in mind when it said that the trial judge should not have non- 
suited the plaintiff, but should “have gone on with the trial in order to ascertain what 
the contract really was.” The case of Wells v. Kingston-upon-Hull, L. R. to C. P. 402, 
involved the same question, but the point was rather assumed than decided. 


PUBLIC OFFICER— LIABILITY FOR PUBLIC MoNEys.— Where a city treasurer, 
pursuant to statutes requiring him to deposit city funds, exercised prudence in the selec- 
tion of a bank of good standing wherein to deposit the funds, and was free from negli- 
gence in permitting them to remain there, /e/d, he was not liable for the loss of the funds 
by the failure of the bank. City of Livingston v. Woods, 49 Pac. Rep. 437 (Mont.). 

In an action on the official statutory bond of a county treasurer for public moneys 
collected by him, /e/d that the fact that the moneys were deposited in a solvent bank- 
ing institution which failed and caused loss, was no defence. Gartly v. People, 49 Pac. 
Rep. 272 (Colo.). Goddard, J. dissenting. 

It is interesting to find in the same volume of the reporter another decision on each 
side of this important question about which there is such conflict. They discuss the 
four existing theories, and carefully analyze the authorities. The principal cases rest 
on opposite views of the broad question of a public officer’s liability for public moneys. 
But the second case is weakened by a strongly reasoned dissenting opinion, and the 
first by the existence of the statute requiring the funds to be deposited, which one of 
the judges very properly considers sufficient to decide the case. See 10 HARVARD 
Law REVIEW, 126, 386, for other late decisions and collection of authorities. 


STATUTE OF LIMITATIONS — ACTION ON ADMINISTRATOR’s BOND. — A, an admin- 
istratrix, upon her removal, failed to turn over assets of the estate to B, her successor, 
as required by statute. She was at the time out of the State, and remained away four 
years. On her return, B brings an action against A on her bond, joining her sureties. 
The period of limitation on contracts in writing is five years; on “a liability created by 
statute,” three years. No statute has run in favor of A because of her absence. eld, 
that the action against the sureties is on “a liability created by statute,” and is therefore 
barred. Davis v. Clark, 49 Pac. Rep. 665 (Kan.). 

A surety’s liability is generally measured by the instrument that he signs, Brandt on 
Suretyship, § 93, and the application of the three years Statute of Limitations in the 
principal case seems strained. The court cites as its authority Ryus v. Grudble, 31 
Kan. 767, and Commissioners v. Van Slyck, 52 Kan. 622. See also State v. Blake, 20 
Ohio St. 147, accord. These cases take the ground that an officer’s bond is merely 
collateral security, and that if the action on the principal obligation arising out of his 
duty as an officer, is barred by any Statute of Limitations, then the security is no 
longer in force. Assuming that the lapse of the statutory period not only bars the 
remedy but also extinguishes the right, as some courts have held, these cases may be 
supported. But they hardly furnish authority for the principal case, where no statute 
has run in favor of the administratrix, because of her absence from the State. 


Torts — ACTION FoR DEATH — MEASURE OF DAMAGES. — Plaintiffs brought ac- 
tion against defendant for negligently causing the death of their thirteen year old son. 
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ffeld, that the jury are not restricted to an allowance for the value of the son’s services 
during minority, but may take into consideration pecuniary benefits which the parents 
may reasonably be expected to receive from him after reaching his majority. Ad¢chison, 
&c. R. R. Co. v. Cross, 49 Pac. Rep. 599 (Kan.). 

The conflict of authority on this point seems hopeless, and Sedgwick and Suther- 
land take opposite sides. The weight of decided cases is apparently with Sedgwick 
and against the above ruling, but the argument from the analogy of cases where re- 
covery is allowed for the death of persons not minors is equally strong the other way. 
The ground of recovery there, is not a legal right to services or support, but reasonable 
expectation of pecuniary benefit from the continuance of life, and why not apply the 
the same principle here? See Sedgwick on Damages, 7th ed., 538, foot-note, and 
Sutherland on Damages, 2d ed., §§ 1273, 1274, and cases cited. 


TorTs — PROXIMATE CAUSE. — Plaintiff alleged that he was employed provision- 
ally by A until a bond for his good conduct could be secured from B, and that defendant, 
maliciously and with intent to deprive plaintiff of his employment, made false state- 
ments to B, by reason of which B refused to furnish the bond, and plaintiff was in 
consequence discharged by A. /eé/d, on demurrer, that these facts would not entitle 
plaintiff to recover, as the voluntary act of a third party, B, intervened between de- 
fendant’s act and plaintiff’s damage, especially as it was not shown that B’s act was 
reasonable. J/cDonald v. Edwards, 46 N. Y. Supp. 672. 

The court makes the case turn squarely on the question of legal cause, and adopts 
the doctrine of Vicars v. Wilcocks, 8 East, 1, and Lynch v. Knight, 9 H. L. Cas. 577; cases 
which have been severely criticised on this point. It is hard to see why the inter- 
vening act of a third party should break the causal connection, when that act was 
intentionally brought about by the defendant, knowing that it must under the circum- 
stances result in the dismissal of the plaintiff. To say that the act must also have 
been a reasonable one on b’s part is requiring too much. For a ful] discussion of the 
question, see 2 Smith L. C., roth ed., 506, under Vicars v. Wilcocks. 


TRADE SECRETS. — Equity will enjoin a defendant from revealing a secret, though 
unpatented, process for the manufacture of fly paper where he learned the secret in the 
confidential employ of the inventor. Zhum Co. v. Tloczynski, 72 N. W. Rep. (Mich.) 
140. See NOTES. 

Trusts — POWER OF ATTORNEY — EFFECT AS TRUST DEED.— B, when near death, 
delivered to P his savings bank pass book and a power of attorney, by which he 
appointed P his attorney to draw a certain sum for herself, another sum for funeral 
expenses, and the balance to be distributed among certain persons. //ée/d, that the 
instrument, though invalid as a power of attorney after b’s death, was good as a trust 
deed of personal property, and vested the title in P, although an implied power of 
revocation of the trust remained in b, which he might have exercised had he recovered. 
Tusch v. German Savings Bank, 46 N. Y. Supp. 422. 

The decision is sound, but the reasoning seems erroneous. It would be contrary 
to all legal principles and precedents to transform a power of attorney into a deed, 
and there is no need of attempting it, although the court seems to think a deed 
necessary to establish a trust and to give the trustee title tothe book. A savings bank 
book is, like a certificate of stock, a chose in action. There was here merely the 
gratuitous transfer of a chose accompanied with an express power of attorney, which 
was irrevocable because coupled with an interest, viz. the legal title to the book itself, 
which passed on delivery and is not merged in the chose in action. But the power of 
attorney by its terms contained a declaration of trust. P was therefore entitled to the 
money, but it would be subject to a trust. See Larrabee v. Hascall, 88 Me. 511, 
where, although the power of attorney was implied and the declaration of uses was 
by parol, a result similar to that of the princpal case was reached upon correct 
reasoning. 


Trusts — TERMINATION. — He/d, that a statute which assumes to furnish means 
by which the beneficiary can alienate his interest, and terminate a trust without the 
consent of the trustee, violates the constitutional provision against depriving one of 
property without due process of law. Oviatt v. Hopkins, 46 N. Y. Supp. 959. 

A trustee has admittedly the legal title, but, whether the trust be active or passive, 
it is held solely for the benefit of the cestwc, and the beneficial interest is the only one 
which the law now contemplates and seeks to protect by decision and legislation. 
Difficulties arise from the powerlessness of a court of equity to bring about a transfer 
of legal title from one to another, unless it has obtained jurisdiction of the holder of 
the title. To avoid these, various legislative acts have been passed in England and 
the United States to protect the ces¢zz’s interest. 

In these acts the trustee’s title is declared to be in certain cases vested in the court 
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of equity, which is then given power by mere decree to vest title in its appointee. Such 
provisions have been made for insane trustees, Livingston v. Livingston, 2 Johns. Ch. 
537; infant trustees, Re Wadsworth, 3 Barb. Ch. 281; absent trustees, Mass. Pub. Sts. 
c. 141, § 7; death of trustees, Pub. Laws of N. Y., 1896, c. 547, § 91a. Such acts are 
really acts of confiscation by the sovereign and a conveyance from him to the courts. 
But they have never been questioned constitutionally, because only a legal title and 
no real interest is confiscated. While no decision so stating has been found, yet it is 
believed that an examination of the cases will show that the constitutional provision, 
so generally adopted, applies only to beneficial interests. The act in the principal case 
is only an elaborate Statute of Uses, which statute might, so far as this decision goes, 
well be declared unconstitutional. 


WILLS — DESIGNATION OF BENEFICIARY — RESERVATION OF POWER OF ApP- 
POINTMENT. — A testatrix devised all her property to whomsoever should care for her 
and furnish proper medical treatment, at her request, during the time of her life when 
she should need it. /7e/d, that the devisee was sufficiently designated by the will, 
though not named, and that there was no reservation of the power of subsequent ap- 
pointment of the devisee such as would render the will invalid. Dennis v. Holsapple, 
47 N. E. Rep. 631 (Ind.). 

It would seem that no testamentary act remained to be done in the principal case, 
and that the decision is therefore sound. Stubbs v. Sargon, 3 Mylne & Cr. 507. The 
disposition is complete, though the devisee is to be ascertained by future events. 
The volition of the testatrix is concerned only so far as making a request goes. 
While making an appointment would undoubtedly be a testamentary act, making a 
request, which may or may not be complied with, cannot fairly be so termed. Who 
will satisfy the description in the will is a matter dependent on an extrinsic contingency, 
and not on the act of the testatrix. 1 Redfield on Wills, 274. 


REVIEWS. 


STATE CONTROL OF TRADE AND COMMERCE. By Albert Stickney. New 


York: Baker, Voorhis, & Co. 1897. pp. xiv, 202. 

This book is an historical analysis, both from the legal and from the 
economic points of view, of the question of State control of trade and of 
combinations to control rates. From the economic point of view there is 
much force in Mr. Stickney’s position that combinations of employers to 
control prices stand on the same footing as combinations of employees 
to control wages. By an exhaustive review of authority, he shows that 
ancient legislation recognized this fact by not attempting to control one 
class without restricting the other also. It is then shown that all such 
legislation failed ; statutes against monopoly and engrossment became 
dead letters, and were repealed. In view of the modern tendency to 
excessive legislation, a useful historical argument is here made in favor 
of allowing the economic machine to work out its problems without be- 
ing clogged by useless laws. 

From the legal point of view, Mr. Stickney proves historically that the 
common law has no more interfered with the liberty of men and compa- 
nies to charge what prices they please, than it has restricted the right of 
laborers to fix their own wages and to combine in order to control wages. 
Statutes that limited this liberty are shown to have been repealed before 
the American Revolution, and thus never to have become a part of our 
common law. The author then considers other statutes that have been 
passed of late years, leading up to the Trust Act of 1890, which was 
recently applied in the Trans-Missouri freight case. The author believes 
that the statute did not apply to that case, and argues that neither com- 
mon law nor statute, if properly construed, interferes with legitimate 
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competition either of employer or employee, individually or in combina- 
tion, As to the interpretation of the statute, the soundness of the posi- 
tion taken may well be doubted ; but in regard to the common law the 
conclusion reached can hardly be questioned. 

The book is valuable for the complete collection of authorities. The 
reasoning is cogent, and the analysis able. It is written in a terse, vigor- 
ous style, which makes amends for minor failings in point of form, and is 
worthy of the attention both of lawyers and of economists. J. G P. 





Common-Law Pueapinc. By R. Ross Perry, of the Bar of the District 
of Columbia. Boston: Little, Brown, & Co. 1897. pp. xxvi, 494. 
In the modest preface to this book the author disclaims any pretence 
to originality, and states his endeavor to have been to give in condensed 
form the best that has been said on his subject “by many authors in 
many books.” ‘The result is a complete and satisfactory work on the 
science of common-law pleading. Mr. Perry, however, has done more 
than he is willing to claim credit for. His comprehensive grasp and 
understanding of the theory and practice of pleading has contributed at 
least equally with his selections from other works to the successful result. 
The method and arrangement of the book are excellent. The historical de- 
velopment of the law is treated with the breadth that a proper understand- 
ing of the subject requires. The reader is taken from the most primitive 
remedies involving mere self-help, to complicated actions before courts of 
law; the functions and jurisdiction of the English courts are explained, 
and the several forms of actions deyeloped. The steps in an action from 
the original writ to judgment, are set out fully and clearly. In all this 
there is much original writing. Mr. Perry has taken bodily, with little 
modification, Chitty’s statement of the principles of the common law 
with respect to actions, the essential portions of Stephen’s commentaries 
on the rules of pleading, and Dicey’s rules governing the selection of the 
parties to an action; he has also made free use of the third book of 
Blackstone’s Commentaries in the chapter on the English courts. But 
whenever the matter treated of has been difficult or obscure, Mr. Perry’s 
explanations have simplified it; and when mere general rules have been 
given, he has enlightened them with specific illustrations. An example 
of this is the abstract of the pleadings in a supposed case, given on page 
227. The advantages to be derived from the study of special pleading 
are stated by the author in the introduction more forcibly than has per- 
haps elsewhere been done. The following passage, it would seem, must 
commend itself to the thoughtful reader: “The study of special plead- 
ing is not only essential to a correct understanding of the historical 
development of the law; it is most admirable and essential as an intel- 
lectual training. No man can be a strong reasoner who does not possess 
natural or acquired logic. No man can be a strong lawyer who has not, 
in addition to this logic, a clear knowledge of the logic of the law; and 
special pleading is the logic of the law.” . .. &, 





HANDBOOK OF THE Law or Equity PLeapinc. By Benjamin J. Ship- 
man. St. Paul, Minn.: West Publishing Co. 1897. pp. xii, 632. 

The subject with which Mr. Shipman deals in this latest volume in the 

ffornbook Series is one that is peculiarly susceptible of useful treatment 
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in the compendious form which characterizes this series of text-books. 
Although the main principles in equity pleading are not very abstruse or 
complicated, yet their application to the facts of particular cases has pro- 
duced a vast number of subordinate rules of procedure, which are laid 
down by the courts for the most part only incidentally in their opinions 
on the merits of all sorts of equity cases, and are therefore not easily 
ascertained without the aid of some work in which they are collected and 
systematically arranged. In the construction of this manual, which is 
designed as a work of reference for practitioners as well as a text-book 
for students, the author has followed the same plan as in his Handbook 
of Common-Law Pleading. He deals with the whole subject of chancery 
procedure in this country in a thorough and orderly manner, taking up in 
succession the topics of Parties, Proceedings in an Equitable Suit, the 
form of Bills in Equity, with the particular rules applicable to the dif- 
ferent varieties of bills, the Demurrer, the Plea, the Answer, and the 
Replication. The similarities and contrasts between the systems of 
pleading at common law and in equity are pointed out, and the appli- 
cation of the rules of Equity Procedure to Code Pleadings is frequently 
noticed. The historical treatment of the subject, necessarily brief, is 
remarkably good, and should be useful to students. ‘To the practitioner, 
the systematic arrangement and full citation of authorities will be points 
of value. R. G. 


A TREATISE ON FRAUDULENT CONVEYANCES AND CREDITORS’ BILLS. 
By Frederick S. Wait, of the New York Bar. Third Edition. New 
York: Baker, Voorhis, & Co. 1897. pp. Ixvii, 834. 

The purpose and tone of Mr. Wait’s work are best indicated in his 
own vigorous words: “Since the general abolition of imprisonment for 
contract debts, dishonest people have grown bolder and more reckless, 
and the power of creditors to enforce payment of just obligations has 
been correspondingly diminished. . . . The cunning devices and intri- 
cate schemes resorted to by debtors to elude the vigilance of creditors 
would, if no moral turpitude was involved, challenge admiration. .. . 
It will be our purpose to elucidate the principles of law affecting convey- 
ances made by debtors in fraud of creditors, both in this country and in 
England, to collate the authorities, and to point out, somewhat at length, 
the practical methods by which such collusive trusts can be successfully 
exposed and unravelled, the property regained for the creditors, and the 
prevalent modern tendency of debtors to hinder, delay, and defraud 
their creditors by colorable transfers and secret trusts, correspondingly 
depressed. Bills filed to reach equitable assets, not subject to execution, 
will necessarily receive incidental consideration.” In connection with 
the principal subjects here mentioned, the author treats fully many prac- 
tically important questions concerning, for instance, the parties neces- 
sary, the forms of procedure, the different sorts of relief, intention, 
consideration, indicia of fraud, evidence, “spendthrift trusts,” prefer- 
ences, and jurisdictional questions. Mr. Wait’s point of view is the 
right one, his work is thorough, and his style forcible. This new edition 
contains much valuable new matter, besides additional citations largely 
increasing its usefulness. R. G. 
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COMMENTARIES ON THE Law oF TRUSTS AND TRUSTEES. By Charles 
Fisk Beach. 2 vols. St. Louis: Central Law Journal Company. 
1897. pp. CCxxxiii, xiii, 1873. 

There is no doubt that Mr. Beach’s treatise will be welcomed by the 
profession, especially in America. ‘The last editions of the leading works 
on this branch of the law appeared several years ago, and in the mean 
time the courts have rendered many important and interesting decisions. 
This latest work aims to bring the subject up to date in a thorough and 
comprehensive manner. In this, it is believed, the author has been 
successful. 

Mr. Beach’s Commentaries cover the whole subject of trusts, express 
and implied, public and private, as administered in the courts of England 
and the United States. One finds, however, from the table of cases, 
covering over two hundred pages, that the writer has cited, for the most 
part, American decisions. It is this fact which will make the work of 
special value to lawyers in this country. Another leading feature of the 
Commentaries, distinguishing them, perhaps, from other books upon the 
same subject, consists in numerous selections from the opinions of the 
ablest English and American jurists relating to equitable principles as 
they are now held by the courts. It may well be questioned whether 
this plan may not be carried to such an extreme as to amount to plain 
and simple padding. The selections in the present instance, however, 
are apparently so judicious as not to subject the writer to this criticism. 

H. D. H. 





CELEBRATED TRIALS. By Henry Lauren Clinton. New York and 
London: Harper & Bros. 1897. pp. xii, 613. 

Lawyers and laymen alike have an interest in a lawyer’s account of the 
marked trials in which he has been concerned ; and Mr. Clinton’s expe- 
rience has fitted him for giving such an account. The exciting trial of 
Mrs. Emma Cunningham for Dr. Burdell’s murder, the trial of Richard 
Croker for alleged murder in a New York election riot, are subjects calcu- 
lated to appeal to the popular mind ; and in them a professional eye can- 
not but see much to admire in the clever tactics of Mr. Clinton in dealing 
with his cases. Yet from an artistic point of view it must be admitted 
that the book fails. It is virtually a catalogue of Mr. Clinton’s acts and 
addresses, very fully annotated, with occasionally the addition of the 
address of the opposing counsel and the summing up of the court. Fully 
annotated indeed, — although the passages which must be looked upon 
as notes are incorporated in the text, and are made up of masses of 
undiscriminated details, tedious testimony, and disjointed quotations from 
the New York Times and other newspapers. The best portion consists 
in the speeches themselves. They at least have unity. If we pass over 
questionable taste in exordium and peroration, the addresses are in the 
main direct and forcible to a degree which enables the reader to feel 
the lawyer himself, with his firm grasp of facts, and perception sensitive 
to each fluctuation of the case. They are in keeping with the interest of 
the subjects in hand, and in spite of their setting are worth reading. 

J. G. P. 











